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REFORM IN BANKRUPTCY ADMINISTRATION * 


E so-called Donovan Report* undoubtedly represents the 

most serious attempt ever made in this country to diagnose 
and cure the admitted evils of bankruptcy administration. It 
may, therefore, properly furnish a text for comment on the gen- 
eral lines which bankruptcy reform should follow. 

Apart from the value of its conclusions, the fact that the Re- 
port results from an Inquiry conducted with extraordinary thor- 
oughness by the bar itself, is important. The legal profession has 
in recent years been under a constant and growing volume of 
censure on account of its asserted failure to grapple with problems 


* In preparing this paper, the writer is under obligation for assistance to 
Mr. Joseph Schreiber of the New York Bar, and Mr. Thomas C. Billig of the 
Pennsylvania Bar. 

1 Issued in March, 1930, by Col. William J. Donovan (formerly Assistant to the 
Attorney General), acting as counsel for the Association of the Bar of the City of 
New York, the New York County Lawyers’ Association, and the Bronx County 
Bar Association, in an “ Inquiry into the Administration of Bankrupts’ Estates ” 
before Judge Thomas D. Thacher of the District Court for the Southern District of 
New York (since appointed Solicitor General of the United States). The Report 
covers 361 pages; it includes a most valuable “‘ Analysis of Testimony and Research 
Material ” (161 pp.) prepared by Lloyd K. Garrison of the New York Bar; statisti- 
cal tables (34 pp.), and careful analyses of the Canadian and English bankruptcy 
systems by Robert H. Thayer and David Teitelbaum, respectively, both of the 
New York Bar, the latter made under the personal supervision of Judge Thacher. 
It is accompanied by a “ Memorandum ” by Judge Thacher concurring in general 
with the analysis of the Report, though, as stated in the Memorandum, “ speaking 
judicially ” he felt “ constrained to withhold expression of personal views upon the 
efficacy of particular proposals for the accomplishment of the objectives so clearly 
defined in the Report.” 
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of law reform in an adequate way. These criticisms tend to come 
from more responsible sources and show a tendency to despair of 
any effective reform through the profession.” In response to the 
exhortations of the public, lawyers are found urging each other on 
to take the lead, rather than permit inept or hostile hands to 
tamper with the machine.’ In this Inquiry by three great bar 
associations with a membership of 10,000 lawyers,* conducted at 
great expense and labor, there is at least one striking example to 
oppose to the current charges of neglect. 

The form of the proceeding is of interest as a precedent. The 
associations in their joint petition to the court through their re- 
spective presidents,’ recited that abuses in bankruptcy “ have im- 
paired public confidence in the standards of professional conduct 
of the Bar, tend to lessen respect for the Courts and the adminis- 
tration of justice, and are sufficiently grave to call for investiga- 
tion” by the court. Thereupon, the court permitted the asso- 
ciations to intervene “ and to conduct the investigation by their 
counsel in association with the United States Attorney under 
the authority and direction of the Court.”*® A large fund was 


2 See, ¢.g., a report submitted by a Committee of the Chamber of Commerce of 
the State of New York on May 1, 1930, where it was said: 


“ The administration of justice in our courts has long been a subject of criticism. 
We believe that it is time for business associations and other organizations of laymen 
to awaken to and assume their own responsibility in this matter. It is the custom 
to lay the blame for defects in the law and for the law’s delays upon the courts and 
lawyers. They operate the system, they know its backgrounds and its needs, they 
have the opportunity to observe its failures and its weaknesses, and it should be 
their place to suggest remedies. This obligation they have not discharged satis- 
factorily. The technicalities, the delays and the cost of litigation remain unchanged. 
Such reforms as have been made appear to have effected comparatively little.” 


8 See, e.g., the statement of Justice Stone of the Supreme Court of Minnesota 
at the annual meeting of the American Institute of Law on May 10, 1930. “ The 
American lawyer should be prompt and eager to meet frankly and with open 
mind the critics of his profession. . . . If reform is to come, let us manage the job 
ourselves. Let us not leave it to the hands of those who are sure to be unskilled 
and are very apt to be unfriendly.” 

4 The Association of the Bar of the City of New York, 3,893 members; New 
York County Lawyers’ Association, 6,280 members; Bronx County Bar Association, 
600 members. 

5 Charles E. Hughes (Association of the Bar of the City of New York), William 
Nelson Cromwell (New York County Lawyers’ Association), Bernard S. Deutsch 
(Bronx County Bar Association). 

® The petition of the Associations had been preceded by a presentment of the 
federal grand jury recommending an investigation by the United States attorney 
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raised,’ a staff of lawyers was recruited, and the investigation pro- 
ceeded on a large scale for many months.*® 

Notwithstanding the numerous committee reports which the 
bankruptcy situation has produced in recent years,’ it is unques- 
tionably true that prior to this Report no such volume of authentic 
data on bankruptcy administration throughout the country had 
ever been assembled. As the Report states: “‘ The recommenda- 
tions made are not the uninformed views of an individual. They 
represent an organized effort to obtain, to analyze and to integrate 
the considered opinion of every reliable and authoritative source 
of thought and of experience.’ If only because of its earnest and 
thorough spirit this Report deserves critical and sympathetic 
analysis. 


I 
GENERAL SCOPE OF THE BANKRUPTCY PROBLEM 


The Donovan Report throws a strong light on the extent to 
which bankruptcy affects the administration of justice and its 
bearing on the congestion in the federal courts. Thus it is shown 
that in the country at large in the four years 1925-1928, there 


following the discovery of “ abuses and malpractices,” and by an order of court 
directing such investigation and inviting the bar associations to participate. See for 
form of petition of intervention and order thereon, REPorT 60-65. 

7 The direct cost of the Inquiry was upwards of $75,000, of which $10,000 was 
contributed by the New York Credit Men’s Association and the remainder by mem- 
bers of the bar. Its indirect cost was far higher, since Colonel Donovan served as 
counsel without compensation and much voluntary work was done by others. 

8 Numerous private and public hearings were held; about 4,000 witnesses were 
examined, including a number of referees and others testifying as experts on special 
topics; over 1,000 court files of bankruptcy cases were examined and analyzed; 
elaborate statistical tables were compiled; questionnaires were sent locally and 
nationally to referees and practitioners in bankruptcy to obtain a consensus of 
opinion on numerous points; a survey of the “friendly adjustment” plan for 
administering insolvent estates through credit associations was made in five cities; 
representatives were sent to study the Canadian and English systems on the spot, 
and Judge Thacher visited London to inspect the English system in operation. In 
these and other ways, such as correspondence and conferences, a vast fund of 
information was obtained. 

® Committee reports of special interest include: REPorT OF THE COMMITTEE ON 
Bankruptcy REFORM OF THE MERCHANTS ASSOCIATION OF New York (1924); 
REPORTS OF THE SPECIAL COMMITTEE ON BANKRUPTCY OF THE ASSOCIATION OF THE 
Bar oF THE Ciry oF New York (1923, 1925); REPORTS OF THE COMMITTEE ON 
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were nearly 200,000 bankruptcies, representing about twice the 
number of civil cases concluded in all the district courts and cir- 
cuit courts of appeal; that the assets realized were more than the 
total of all the judgments rendered by the district courts in all 
other cases; and that the number of bankruptcy cases tends to 
grow. The figures show that from a total of 21,938 cases insti- 
tuted in 1900 (the second year of operation of the present Act) 
with realized assets of $46,532,000 and total claims of creditors 
of $292,158,000, the number increased to over 57,000 cases in 
1929 with realized assets of $88,964,000 and claims of $883,- 
605,000. Inthe administration of this system, a considerable part 
of the time of 140 district judges is required and of numerous court 
clerks and minor court officials; and there are concerned about 
530 referees, thousands of lawyers, and “ an army of shifting and 
changing individuals consisting of some 50,000 trustees a year, to- 
gether with a multitude of receivers, appraisers” and others. No 
accurate figures are available to show how many different creditors 
are yearly concerned with bankruptcy, but they are stated to 
number “ several millions a year,” while the amount of claims an- 
nually wiped out (after receiving an average of only about 8 per 
cent thereon) is computed at nearly $4,000,000,000 in the five 
years 1925-1929, or an annual average of nearly $800,000,000. 

It is made abundantly clear that here is a problem in the admin- 
istration of justice which is of major concern, not only to the legal 
profession but to the entire community. 


II 


PRINCIPAL EVILS OF THE BANKRUPTCY SYSTEM AND 
THEIR CAUSES 


The essential distinction between the bankruptcy situation in 
the larger cities in contrast with that in the smaller cities and 


CoMMERCIAL LAW AND BANKRUPTCY OF THE AMERICAN Bar ASSOCIATION (1925- 
1929). See also the Memorandum addressed to the Supreme Court of the United 
States by the judges of the United States District Court for the Southern District 
of New York with regard to amendments to the General Orders in Bankruptcy 
(1929), printed with Judge Thacher’s Memorandum accompanying the Donovan 
Report. 


| 
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towns and in the rural localities has long been recognized. In 
the smaller communities there is knowledge of the character and 
abilities of those engaged in bankruptcy work; and creditors and 
officials have time to pay attention even to small cases. In the 
cities the conditions are reversed. In proportion to the size of 
the city the opportunity is increased for the handling of estates 
by a small group for their own ends without material check or 
hindrance. This distinction between the smaller communities 
and the larger cities must be borne in mind throughout. The in- 
dictment of the Donovan Report is directed mainly to bankruptcy 
administration in the larger centers, where, however, the bulk of 
the bankruptcy business of the country is concentrated. 


Breakdown of Creditor Control 


As the Report proves in great detail, the first consequence of 
the city conditions is the complete breakdown of the theory of 
creditor control — the very theory upon which the entire structure 
of the Bankruptcy Act rests. According to the findings, one of the 
underlying causes which has produced this result is the small size 
of the average bankrupt estate. For, from the viewpoint of the 
ordinary city creditor, his active participation in the administra- 
tion of an estate totalling no more than a few hundred or even a 
few thousand dollars is a poor business proposition.*® 

Statistics for the entire country, as well as for the southern dis- 
trict of New York, give striking evidence of the insignificant size 
of most bankrupt estates. Of the 57,039 bankruptcy cases closed 
in the entire United States during the fiscal year ending June 30, 
1929, the gross assets totalled $88,964,116, or an average of $1,559 
for each estate.** The Donovan Inquiry analyzed in detail the 
size of 1,979 cases closed during 1928-1929 in the southern district 


10 The small size of the average estate and the importance of this factor in 
producing a lack of creditor interest in cities was emphasized by the Special Com- 
mittee of the Association of the Bar of the City of New York in its 1925 report. 
The conclusions of that report are fully confirmed in this respect by the Donovan 
Report. 

11 Rep. Att’y GEN. (1929) 189. Of these assets, $22,640,751 was consumed in 
expenses of administration, debtors’ exemptions, and “ undistributed balances,” thus 
leaving $66,323,364 in which creditors actually could participate, an average of 
$1,162 per estate, distributed in dividends. 
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of New York and found that 1,459 of them, or 73 per cent, had 
gross assets of less than $1,500.*” 

The unprofitable character of creditor participation as a busi- 
ness activity is forcibly brought out by the figures showing the 
small dividends received by all classes of creditors throughout the 
United States. In the year ending June 30, 1929, against $66,- 
323,364 in dividends there were liabilities of $883,605,665,** so 
that the creditors recouped only 7.51 per cent on their claims.’* 
The southern district of New York furnishes a similar example of 
low dividend returns. During the same period (1928-1929) in 
that district a return of 7.50 per cent ($7,779,837) was paid on 
liabilities of $103,728,726.*° And, as the Report points out,** not 
only are the dividends paid deplorably low, but in the average 
small case the creditors must wait a year or more before they re- 
ceive any dividend. Under these circumstances, it is little wonder 
that many creditors do not trouble even to file their claims.*’ 

The average creditor’s lack of interest arises also from internal 
elements of bankruptcy administration. With the breakdown in 
practice of the theory of creditor control, a patched-up system of 
court and lawyer control (as hereafter described) has come into 
effect, involving a mass of technicalities and producing inefficiency 
and even corruption.** The consequence has been to engender in 


12 Report 339, Table VII(A). The report in this instance used only liquida- 
tion cases which had been referred to referees, compositions and cases not so 
referred being excluded. 

18 Rep. Att’y GEN. (1929) 189. 

14 Rep. Att’y GEN. (1929) 189. The dividends paid creditors of all classes 
throughout the United States for the five-year period ending June 30, 1929, averaged 
8.19 per cent of liabilities. Report 328, Table I. 

15 Rep. Att’y GEN. (1929) 243. The dividends paid creditors of all classes in 
the southern district of New York for the five-year period ending June 30, 1929, 
averaged 7.35 per cent of liabilities. Report 328, Table I. 

16 P, 42. 

17 Impressive evidence of the creditors’ lack of interest in this regard is the 
fact that in the four years, 1925-1928, no claims were filed in respect of 31.83 per 
cent of the total liabilities scheduled in bankruptcies throughout the United States. 
Report 338, Table VI(B). 

18 “ The result has been the laying down by the Supreme Court and the various 
District Courts of a mass of rules regulating procedure at every point. The various 
steps of administration have thereby become clogged with red-tape and formalities 
(petitions, Court orders, affidavits, reports, and so on) resulting in delays and ex- 
penses, particularly legal expenses. ... Although they have been caused by the 
failure of the theory of creditor control, they have operated to bewilder the 
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creditors “ an attitude towards the bankruptcy system of distrust 
and even disgust.” *® This reaction is not surprising in view of 
the fact that on the average a whole year is required to close an 
estate consisting of a few hundred dollars. Creditors in the cities 
for the most part are active business men and react unfavorably to 
the task of attending what they consider too many useless meet- 
ings. They have more and more come to look upon bankruptcy 
as a “ lawyers’ game ” in whose rules they have had little training. 
While the volume of bankruptcies continues large, many creditors 
have recently turned to other means of winding up the estates of 
insolvent debtors.”° 

Lack of interest on the part of creditors arising from these vari- 
ous causes manifests itself at almost every step of the proceed- 
ing; ** but its most marked results appear at two crucial points in 
the administration. 

(1) Creditors fail to appear in person or through a trusted rep- 
resentative at the first meeting of creditors, when the Act gives 
them the opportunity to take active hold of the affairs of the es- 
tate, make a free and independent choice for trustee, examine the 
bankrupt, and take counsel concerning the liquidation. Under 
the present practice in large cities. a receiver will customarily have 
been appointed before the first meeting; and under the practice 
previously prevailing in New York and still prevailing in many 
cities, such receiver would have appointed as his counsel the attor- 
ney for the petitioning creditors. Under these conditions what 
has happened in practice is that the first meeting is controlled not 
by the creditors themselves or their independent representatives 
but by one person, that is, the counsel for the petitioning creditors 
and the receiver, who, before the meeting, will have secured suffi- 
cient proxies to elect a trustee. Accordingly, in practice the credi- 


creditors, to make the whole procedure distasteful to them, and to discourage still 
further their participation.” Report 26. 

“ The creditors will not exercise these responsibilities. Their attempted exercise 
by the Courts has been ineffective, burdensome and generally inefficient, has pro- 
duced a multitude of rules and legalistic formalities and has resulted in criticism 
of the Bench itself.” Report 12. 19 Report 8. 

20 REPoRT 39, 175. For a discussion of the “ friendly adjustment ” method of 
liquidating insolvent estates outside of court, see Billig, What Price Bankruptcy: 
A Plea for Friendly Adjustment (1929) 14 Corn. L. Q. 413, 426. 

21 REPORT 8-10. 
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tors at this initial stage are likely to have lost all real control over 
the administration. 

(2) While the creditors will thus usually have lost control of 
the liquidation itself, they still have another opportunity to pro- 
tect their interests upon the bankrupt’s application for discharge. 
Under the theory of the Act, if the debtor has been guilty of con- 
cealment or fraudulent transfer of assets, the creditors should op- 
pose his discharge and perhaps institute criminal proceedings. 
But here also practice has failed to substantiate theory, for credi- 
tors have shown little interest in making the investigations neces- 
sary for a prosecution, or even in opposing discharges. The net 
result is that many defrauding bankrupts go free from prosecution 
and also attain their discharges merely for the reason that their 
creditors have not taken the trouble to call them to account. 


The System of Lawyer and Collection Agency Control 


Creditor control having broken down, irresponsible lawyers and 
collection agencies have taken charge of the bankruptcy machin- 
ery in the larger centers and have run it for their own ends. The 
evolution of this substitute system is of interest. 

The Bankruptcy Act in terms provides that receivers shall be 
appointed only in cases where such appointment is absolutely 
necessary for the preservation of the estate.** It was contem- 
plated by the Act that in most cases no receiver would be ap- 
pointed, but that the bankrupt would remain in the possession of 
his property until a trustee was elected at the first meeting of 
creditors called after the adjudication. As already noted, how- 
ever, a receiver will almost invariably have been appointed before 
the first meeting. This will have occurred in involuntary cases at 
the time of the filing of the petition, and in voluntary cases on the 
application of any creditor after the filing of the voluntary peti- 
tion. This practice is approved by the Report, and rightly so. 
Because of the danger in larger cities that the estate may be dis- 
sipated by acts of the bankrupt or of some of his creditors, or that 
the assets may be eaten up by rents and other expenses, it is im- 
portant that a responsible official take charge of and perhaps sell 


22 Bankruptcy Act § 2(3), 11 U. S. C. § 11 (1926). 
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the assets in the interval between the filing of the petition and the 
first meeting of creditors. 

It was contemplated by the Act that the trustee should himself 
administer the estate. The réle of attorney was intended to be a 
minor one, and attorneys were to be consulted only in connection 
with strictly legal matters. It came about, however, that receivers 
and trustees (who in almost every case were themselves lawyers) 
applied to the court for the appointment of attorneys in every 
bankruptcy regardless of the size of the estate or of the problems 
to be faced. The Report sets forth as one reason for this that the 
compensation of receivers and trustees is so low” that they can 
not afford to take the time from their own affairs to administer 
the estates, and as another reason that receivership appointments 
were spread over a large group, most of whom had no experience 
in liquidation work. The attorney’s appointment usually occurred — 
within twenty-four hours of that of the receiver or trustee, and 
this official, in effect, abdicated in favor of the attorney. The 
attorney then virtually controlled the administration of the estate; 
he collected the accounts receivable, arranged for the sale of the 
assets, arranged for the appointment of appraisers, examined the 
bankrupt, drew the receiver’s or trustee’s reports, arranged for 
the payment of dividends, and generally attended to all the details 
of administration.”* 


23 On an estate of $1,500, where the receiver acts as a mere custodian, his maxi- 
mum commissions are $22.50; where he performs services in addition to those of a 
custodian but does not continue the business, his maximum commissions are $70; 
where he continues the business, his maximum commissions are $140. The trustee’s 
commissions are at the same rates. BaNKRuptcy Act § 48, 11 U.S. C. § 76 (1926). 

24 The Report finds that these conditions were not local to the southern district 
of New York. ‘ The same or substantially the same conditions obtain in most of 
the districts.” P. 28. In the southern district of New York, since Jan. 16, 1929, 
there has been an entire change in the conditions described. Since that date, the 
Irving Trust Co., a banking institution with capital, surplus, and undivided profits 
of $132,749,955.20, has been appointed receiver in all cases in the southern district 
of New York. Under an amendment to General Order in Bankruptcy XXXIX, 
creditors are being notified of the availability of the Irving Trust Co. to act as 
trustee, and in 80 per cent of the cases it is being elected trustee by creditors. The 
Report states that the Trust Company, through its competent and highly organized 
receivership department, has brought honest, effective, and centralized management 
to the handling of bankrupt estates. The bankruptcy department of the Trust Com- 
pany, has, however, been operating at a considerable loss because the statutory fees 
as allowed in the small estates have been far exceeded by the cost of administration ; 
and it is uncertain whether this corporate receivership plan will continue indefinitely. 
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Instead of administration by receivers and trustees subject to 
the control of creditors, there came about in this way control by 
lawyers, with creditors taking practically no part in the adminis- 
tration of the estates. When it was eventually recognized that 
creditors were no longer acting as a check on the improper admin- 
istration of estates, formal requirements and regulations were laid 
down by the courts in an effort to prevent irregular and fraudulent 
practices. The procedure thus prescribed made necessary a num- 
ber of technical proceedings, involving the preparation of nu- 
merous affidavits. The various steps in administration thereby 
became clogged with red tape and formalities.** In turn, the 
legalistic system so developed made it really necessary that every 
receiver and trustee retain an attorney to conduct the proceedings 
and draw all the technical papers, and thus the dominating rdle of 


See Memorandum of Judges of Southern District of New York to the Supreme 
Court of the United States (Oct. 31, 1929) ; ReporT 11, 132, 149. 

25 Some of the papers and proceedings are set out in the Report as follows: 
petition and order for appointment of receiver; petition and order enlarging re- 
ceivers’ duties beyond those of a mere custodian; receiver’s petition for retention of 
attorney, court order thereon, and attorney’s affidavit of disinterestedness; petition 
and order for the appointment of appraisers, fixing rate of compensation; petition 
and order for sale of assets with ten days’ notice to creditors; property to be sold, 
whatever its kind or value, to be advertised in two newspapers; petition and order 
for appointment of auctioneers or accountants, fixing rate of compensation; petition 
and order for continuance of business of bankrupt, followed by meeting of creditors, 
and then formal report and a further petition and order; petition and order for 
employment of custodian, watchman, or investigator; petition by each attorney, 
receiver, and trustee for his compensation, with affidavits by each denying any 
understanding for a division of the fees, this being followed by a meeting of 
creditors on ten days’ notice; similar proceedings to be followed in the case of 
appraisers and accountants; trustee must file formal report within first month after 
his appointment, and every two months thereafter; trustee can not retain or employ 
attorney, custodian, watchman, accountant, investigator, or appraiser without 
petitions, affidavits, and orders as in the case of the receiver, even though the 
trustee has been the receiver and the persons employed are the same; neither 
trustee nor receiver can compromise a claim no matter how small without a petition 
and order, ten days’ notice to creditors and a meeting of creditors; creditors must 
receive ten days’ notice of all examinations of bankrupt, declaration and time of 
payment of dividends, and other matters; in composition cases, affidavit from the 
receiver or trustee that he has not been paid or promised anything more than his 
statutory compensation, affidavit from the attorney for the receiver or trustee that 
he has not been paid or promised any fees except as set forth in the bankrupt’s offer, 
affidavit from the bankrupt that he has not paid or promised any consideration to 
any attorney, receiver, trustee, or creditor except as stated in his offer, and affidavits 
from the creditors who have waived their right to share in the composition, setting 
forth all agreements having to do therewith. Report 151-52, 193-95. 
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the lawyer became essential if the machinery was to continue to 
function at all. 

Another element of great consequence is that bankruptcy work 
can not usually be profitable for attorneys unless handled in vol- 
ume.”° The average estate being small, the attorneys who spe- 
cialized in this field inevitably sought to obtain a large volume of 
business,” with consequent keen competition, accompanied by 
abuses and fraudulent practices. 

One of the practices which has occasioned great controversy is 
the custom which formerly prevailed in the southern district of 
New York and still prevails in many other districts, that the attor- 
ney for the petitioning creditors should be retained as the attorney 
for the receiver and for the trustee. The Report finds that the em- 
ployment of attorneys in every case as a matter of course and the 
dominant rdle assigned to them in administration led to this cus- 
tom, and that a number of abuses or opportunities for abuse were 
caused by it. One of the evils caused by the custom is that the 
attorney for the petitioning creditors, who is also attorney for the 
receiver, will often find himself with conflicting interests as be- 
tween the estate and one or more particular creditors who have 
reclamation claims or have received preferences.** It followed 


26 An examination of estates in the southern district of New York showed that 
in estates of between $1,000 and $1,500, the total fees and expenses received by 
attorneys were 16 per cent, and this included fees and expenses for the attorney 
for the bankrupt, the attorney for the petitioning creditors, the attorney for the 
receiver, and the attorney for the trustee, the same attorney usually acting jor 
the three last named. In the case of an estate of $1,500, an attorney acting for the 
petitioning creditors and for the receiver and the trustee received about $196. 
Report 344, Table VIII(B). Obviously, an attorney who handled only a few 
such cases would not be sufficiently compensated even for the routine duties involved 
in every bankruptcy. 

27 In the southern district of New York, the bulk of bankruptcy practice became 
concentrated in the hands of approximately twenty-one law firms. Report 4. 

28 On this point, the Report quotes from the opinion of the late Chief Justice 
Taft in Weil v. Neary, 278 U. S. 160, 168 (1929), as follows: 

“ Many abuses have occurred in the bankruptcy practice and none is more fre- 
quent than that by which the attorney for petitioning creditors becomes counsel 
for the trustees subsequently appointed. This mingling of interests, frequently con- 
flicting, is generally regarded by Courts as working to the detriment of one of the 
parties and to the undue advantage of another. Experience has shown the wisdom 
and necessity of separating the function and obligation of counsel by forbidding the 
employment in different interests of the same person. ... The danger of giving 
entire freedom of selection of counsel to the trustees lies in the temptation of the 
attorney for some creditors when he becomes counsel for the trustees to use his func- 
tion as representative of all the creditors unjustly to favor or oppose particular 
creditors or to induce the trustees to do so.” REPORT 30. 
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from the custom that the way to secure bankruptcy business was 
to file involuntary petitions or, in voluntary cases, petitions for the 
appointment of a receiver. As a result, there were put into effect 
improper arrangements and methods whereby attorneys came to 
represent the petitioning creditors. Numerous working arrange- 
ments were made between attorneys and collection agencies 
whereby the attorneys were furnished with petitioning creditors 
and thereby became attorneys for the receiver, and whereby the 
attorneys were subsequently kept in office as counsel for the trus- 
tee by reason of the solicitation of proxies by the collection agen- 
cies. In their turn, the collection agencies received benefits from 
the administration of the estates, and in many cases also received 
one third of the attorneys’ fees.” 

Under the above-described conditions and the tainted atmos- 
phere which in consequence has surrounded bankruptcy practice, 
it is little wonder that in New York and other large cities the great 
majority of reputable lawyers have avoided rather than sought 
bankruptcy practice.*° The plain fact is that most of the attor- 
neys specializing in bankruptcy in many of the larger centers have 
been the less reputable and scrupulous members of the profession. 
This has been one of the most serious aspects of the matter. It is 
both a consequence of the conditions which have arisen and a 
reason why radical measures of reform have become essential. 


If this breakdown of creditor control were limited to the nega- 
tive result of lessening the amounts paid to creditors, it might 
be said that while this is unfortunate it is an affair of the creditors 
alone. As we have seen, however, the result of the creditors’ fail- 
ure to attend to their own business has had the affirmative effect 
of evolving a thoroughly vicious alternative system, demoralizing 


29 The judges of the southern district of New York in their Memorandum to 
the Supreme Court of the United States (Oct. 31, 1929) said: 


“The most shocking conditions disclosed in the Bankruptcy Investigation arise 
from opportunities afforded to irresponsible attorneys and collection agencies to 
control in their own interest the administration of bankrupt estates. Their control 
of the estate prior to election of a trustee has been facilitated by the practice, long 
pursued in this District, of retaining the petitioning creditors’ attorney for the 
receiver. Their control of the election of the trustee has been secured by the 
solicitation of proxies from creditors who have neither the time nor the disposition 
to concern themselves with the affairs of the estate.” 


80 The Report refers to “the aroma of suspected evil which permeates ” most 
of the bankruptcy rules. P. 29. 
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to the public and damaging to the legal profession. Accordingly, 
even if the creditors are willing to neglect bankruptcy proceed- 
ings, the public and the profession are not in the same position, 
for they must consider the result of such neglect upon the admin- 
istration of justice as a whole. It is for this underlying reason 
that the profession is required to come forward with constructive 
recommendations to meet the problem. 


III 


SPECIFIC MEASURES OF REFORM 


Since, then, the net result of the diagnosis of the Donovan Re- 
port is that the evils and chaos of the present system arise from 
the failure of the creditors in the usual case to protect their own 
interests, it is natural that the principal recommendations should 
be directed to ensuring better administration in the average case, 
irrespective of any participation by creditors. Thus we find a 
series of important reforms suggested under the classification 
“ Amendments designed to correct the inefficiency and abuses re- 
sulting from the breakdown of the theory of unlimited creditor 
control.” ** 


Licensing and Appointment of Trustees: Proposed 
Federal Commissioner 


At the outset is a suggestion for the creation of a new national 
official to be known as the federal bankruptcy commissioner, pos- 
sessing wide powers. The officer is to have authority to license, 
supervise, and remove all trustees in the principal city localities,** 
with the provision that no trustee shall be eligible to serve in those 
localities, whether by appointment of a referee or even by vote of 
the creditors, unless he possesses a federal license. 

Receivers are to be abolished. Immediately upon the filing of 
a petition, whether voluntary or involuntary, a trustee would be 


31 REPORT 43-55, 202-24. 
82 These localities are defined as “such counties as the Commissioner might 
designate in districts containing a city of 250,000 population or more, according to 
the preceding Federal census.” Report 44. The Report states that (on the basis 
of the 1928 Census Bureau estimate) there are 31 such cities, in which is concen- 
trated the major part of the bankruptcy business of the country. 
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appointed, not by a judge but by the referee, whose powers would 
be expanded in this respect.** The petitioning creditor would be 
required to file a substantial bond.** 

The trustee thus immediately appointed by the referee is to 
continue in office automatically until the conclusion of the case, 
unless displaced by the creditors. The right of displacement may 
be exercised by vote at the first meeting of creditors but only if a 
quorum of twenty-five per cent in number is represented at the 
meeting. Further provisions are suggested to prevent, or at least 
minimize, objectionable solicitation of proxies by persons whose 
primary object would be to obtain control of the estate merely for 
the fees involved. The Report asserts that under these provisions 
“it would be possible at the beginning of each case to place in 
charge of the assets a responsible and carefully selected trustee 
who, unless displaced by the creditors, would administer the es- 
tate with a single fee at the conclusion.” Although it has been 
deemed best to accord this limited right to displacement, it is the 


88 “ The administration of each case, whether large or small, would go forward 
promptly and the Courts would no longer be under the burden of deciding whether 
or not a receiver was necessary. As is done in Canada, the chief available creditors, 
through consultation with them by the Referee, would be given informally some 
voice in the selection of the liquidating officer. The double set of papers and the 
double allowances now necessary under the dual system of receivers and trustees 
would be eliminated with resulting economy in time and administration expense.” 
Report 46. 

34 Through the filing of a bond, the intention is indicated to protect the alleged 
bankrupt against “any damages” suffered by him through the filing of an un- 
founded petition. Necessarily such a bond would be substantial. The practical 
disadvantages of such a bond have not been sufficiently considered in the Report. 
Three creditors of a debtor would hesitate to sign a substantial bond, thereby assum- 
ing a large responsibility which other creditors would not share. From a prac- 
tical standpoint, the requirement of a large bond might operate to prevent the 
filing of many legitimate petitions. It seems that the supposed evil of possible 
blackmail to be met by this proposal is exaggerated. Under § 3(e) of the Act, the 
petitioning creditors are now required, upon applying for a receiver, to file a bond 
in such sum as the court shall direct. Such bonds are customarily permitted in 
nominal amounts. Accordingly, the possibility of abuse from unfounded petitions 
has long been in existence, but there has been no serious complaint of abuse. In 
this connection, it is to be noted also that, under the Bankruptcy Act, it is a crime 
to receive or attempt to obtain any money or property “ for acting or forbearing 
te act in bankruptcy proceedings.” §29(b)(s5). The supposed advisability of 
protecting the debtor against unfounded petitions would, therefore, seem to be 
more than outweighed by the practical disadvantage of discouraging honest 
petitions. 
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obvious intention to secure, as a practical matter, the continu- 
ance of the appointed trustee in office, save in the rare case where 
the creditors may have both sufficient interest and a legitimate 
reason for substituting their own choice. 

The principle thus adopted by the Report, the selection of all 
trustees from a list of qualified persons, is thoroughly sound. 
Bankruptcy administration will never be placed on a plane of effi- 
ciency and reliability, at least in the large centers, until it is recog- 
nized as a function requiring specialized training. The proposal 
that the list of persons eligible to act as trustee shall be compiled 
by a new official in Washington is, however, quite another matter. 
There is indeed urgent need in the large cities for more competent 
trustees and for development, as in Canada and England, of reli- 
able trustee organizations. But surely this can be done without 
conferring power on a federal official in Washington to pass on 
the qualifications of prospective trustees in thirty or more of the 
largest cities of the country. This is a function which would be 
better performed by an authority more responsive to local knowl- 
edge of character and abilities than a distant federal official. The 
Report fails to specify how many trustees shall be admitted to the 
eligible list or by what standards they shall be selected. More- 
over, it takes no account of the political factors which it would be 
folly to ignore.*° 

For all these reasons the plan for the licensing of the eligible 
trustees by the proposed federal commissioner can not be consid- 
ered wise or practicable. 

Accepting the principle that trustees in the large centers should 
be selected from qualified persons, there is no reason why the 
function of compiling the eligible list should not be imposed upon 
the referees. It is significant and fortunate that the Report rec- 
ommends no change in the system of appointing referees. The ref- 
erees are now appointed by the district judges in the respective dis- 


85 The experience of Canada in having official trustees, named by the Governor 
in Council, was unfortunate, and the provision was repealed. See Report on Bank- 
ruptcy Administration in Canada, by Robert H. Thayer, where it is said “ Political 
influence to obtain the position of Official Trustee was exerted by individuals with 
no experience in liquidation, and with no facilities adequate to carry out their 
duties effectively, and Official Trustee appointments were constantly used by the 
Dominion Government:as an easy method of distributing political favors.” REPoRT 
239. 
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tricts for two-year terms and are customarily reappointed during 
good behavior. The quality of the district judges is, on the whole, 
high, and no great criticism has been made of their appointments 
of referees. The district courts can be depended upon to continue 
the exercise of a conscientious judgment in the selection of ref- 

erees, a judgment as free from political considerations as any that 

can be secured under our system of government. The Report 

recommends that in particular cases the referees are to have the 

function of appointing trustees from the lists of those eligible, 

made up by the proposed federal commissioner. This is sound, 

but it will be far more effective to give the referees the additional 

power to make up their own lists of eligible persons — always 

under the general direction of the district courts. Another reason 

why this power should be conferred on the referees rather than on 

a federal commissioner is that it is of the essence that the qualified 

trustees shall be small in number in order to restrict the appoint- 

ments to a specialized personnel. The referees, with the support 

of the district judges, would be able to keep down the lists, whereas 
the pressure on a federal commissioner to qualify anyone to whom 
no positive objection could be made would be very great. Admin- 
istered in this way through the referees, there would be every 
reason to expect good results from the restriction of appointments 
to a selected list of qualified trustees in all the large centers. 

In addition to licensing, supervising, and removing trustees in 
the city localities, the proposed federal commissioner would have 
the following duties: (a) to establish bureaus in the principal lo- 
calities for the examination of bankrupts’ transactions in cases 
where the assets are too small to pay for such examination; (b) to 
make administrative rules and to supervise and codrdinate admin- 
istration throughout the country; (c) to investigate abuses in 
administration generally; (d) to compile statistics and make 
studies and reports, “ particularly with reference to such mat- 
ters as the scope and enforcement of the criminal and discharge 
provisions, and the jurisdiction and method of compensation of 
Referees.” *° 

With regard to the first suggestion for the establishment of ex- 
amining bureaus, much the same objections are applicable as have 
been stated with reference to the proposal to confer power to li- 
cense trustees. The cost of the proposed bureaus, the number of 


36 REPORT 43. 
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examiners required, their rates of pay, their manner of selection, 
are all matters on which the Report is silent. Obviously, a con- 
siderable personnel would be required, appointed by and directed 
from a central source in Washington. It is clear that so drastic a 
suggestion for an addition to the federal bureaucracy should be 
received with caution and adopted only if there is no other way to 
accomplish the purpose. There is, however, a practicable way of 
having the examinations made in the small cases; namely, through 
the referees and the trustees to be appointed by them. It is un- 
doubtedly true that inquiries in cases where there is a lack of 
assets to pay adequately for investigation are important. It is one 
of the strong points of the English system that the cases of the 
smallest assets are investigated for fraud or irregularity as rigidly 
as the large cases; and it is a reproach to our American system 
that satisfactory examinations are seldom carried out. This need, 
however, is now being met in the southern district of New York 
by the employment of the Irving Trust Company as receiver, 
with a specialized organization taking pride in its work. With the 
development of a specialized class of trustees in the large cities, it 
should be possible to find a solution — for professional trustees, in 
order to retain their qualification, can be obliged by the referees 
to take the bad with the good and to conduct the necessary inves- 
tigation for fraud in every case. The responsibility to see that the 
trustees investigate carefully should be placed directly on the ref- 
erees who appoint them (under the general supervision of the 
district judges). 

With regard to the other proposed duties of the federal commis- 
sioner —supervision and codrdination, investigation of abuses, 
and compilation of statistics and reports — there is much merit in 
the plan for creating an office concerned primarily with these mat- 
ters. The codrdination of bankruptcy practices is an important 
need, as is the compilation of better statistics and the constant 
study of the working of the discharge and criminal provisions of 
the Act. Bankruptcy administration has long suffered from the 
lack of any central agency whose business it is to watch the work- 
ings of the system, compile accurate information, and make rec- 
ommendations from time to time for improvement in the machin- 
ery. If the duties of the federal commissioner were confined to 
these particular fields, his appointment would be constructive and 
helpful. 
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The Report recommends that the federal commissioner shall be 
appointed by the President, but does not further specify his status 
beyond saying that he should be “ under the jurisdiction of an 
Executive Department of the Government.” ** The question of 
what department should be responsible for the federal commis- 
sioner’s work is obviously of great importance. It seems clear 
that this new official should be subject to the authority of the 
Attorney General. 


Increased Compensation for Trustees 


In order to induce competent and reliable persons or trustee or- 
ganizations to specialize in bankruptcy, the Report recommends 
moderately increased compensation.** It is pointed out that the 
fees of trustees were enacted many years ago,”® since which time 
standards of business and professional compensation have greatly 
increased. The proposed rates, it is shown by careful statistical 
estimate, would work out at four or five per cent of all assets ad- 
ministered in the entire country, as compared with about three 
per cent at present. The new rates would yield substantially the 
same compensation as under the Canadian system but much less 
than the corresponding compensation in England, which has in 
recent years averaged not less than ten per cent of the realized 
assets.*° 


87 REPORT 43. 
88 The proposed fees in liquidation cases are: “8 per cent on the first $2,000 
of assets collected, 6 per cent on the next $8,000, 4 per cent on the next $10,000, 
2 per cent on all over $20,000 up to $1,000,000, and one-half of 1 per cent on ail 
Over $1,000,000, with a proviso that where the maximum fee on the above basis 
would be less than $100, the court should be permitted in its discretion to award an 
additional allowance so that the trustee would receive a total of not to exceed $100.” 
In composition cases it is proposed that the fees be one-half of the liquidation rates, 
computed upon the total amount (cash and notes) distributed, with a minimum fee 
proviso for $100 as in liquidation cases. This contrasts with the present one-half 
of one per cent of the amount distributed (occasionally construed as including only 
the cash distribution). Report 47-48. 

89 The rates for trustees were fixed in 1903. In 1910, the fee provisions were 
extended to receivers, whose compensation had not theretofore been regulated by 
statute, and doubled compensation was provided for receivers and trustees if they 
continued the bankrupt’s business. BANKRuptcy Act § 48(d)(e), 11 U. S. C. § 76 
(1926). The basic rates, however, remained the same. 

40 The Report evidently proceeds upon the Canadian experience, for it is said: 
“ An average aggregate compensation of from 4 to § per cent of the assets has 
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In recommending higher fees for trustees, the Report has 
touched a fundamental point and has simply followed the path of 
common sense. The absurdly low rates of compensation in the 
small cases — and it must always be remembered that the bulk 
of bankruptcies produce small assets — have unquestionably been 
a major cause of lax administration. They have caused trustees 
to turn their proper work over to counsel, often of inferior grade, 
and have prevented the development of a competent trustee class. 

The Report might well have taken here a more advanced posi- 
tion by recommending compensation nearer to the English basis. 
Nothing is clearer than that if the commercial community in the 
United States is to receive honest and effective services in salvag- 
ing its claims against insolvents, it must be prepared to pay for 
them on a commensurate scale. The proposed rates are probably 
too low wholly to accomplish the purpose ** and would have to be 
regarded as a temporary experiment. This question of reasonable 
compensation is all-important in its bearing upon the question of 
securing a better personnel for bankruptcy work. A substantial 
increase in the fees would do more than any other single change to 
raise the standards of administration. 


Creditors’ Participation Through Committees 


The machinery for the participation of creditors in the manage- 
ment of the estate shall, it is proposed, be radically changed. The 
creditors at their first meeting are to be permitted, and presum- 
ably encouraged, to elect a supervising committee of inspectors 
(not more than five) “ with whose written consent; or that of a 
majority, the Trustee would be permitted to act without Court 


proved sufficient in Canada to attract into the business of liquidating estates 
reputable and highly specialized Trustee organizations. This amount is somewhat 
less than the amount (generally 74 per cent) charged by most credit adjustment 
bureaus throughout the country for liquidating insolvent estates outside of bank- 
ruptcy: and it is very substantially less than the compensation allowed Trustees in 
England.” P. 48. 

41 The proposed rates are still very inadequate in the small cases. In estates 
with realized assets of less than $2,000, the new rates are less than the present com- 
bined commissions of a receiver and trustee, except where the proposed minimum 
of $100 would apply. Having always in mind that most bankruptcy estates have 
assets of under $2,000, the new rates are insufficient to pay for efficient administra- 
tion in this class of cases. 
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authority in the various matters now requiring such authority.” * 
The whole cumbersome procedure whereby all the creditors are 
given notice of meetings — which they do not attend — with re- 
gard to proposed sales, compromises of claims, and the like, would 
be swept away. Instead of a series of referenda, to which the con- 
stituents pay little or no attention, there would be substituted a 
representative plan.** 

Here also we have a suggestion based on common sense and one 
that has the backing of successful experience in Canada and Eng- 
land. It represents an effort to preserve something of creditor 
control by making it practically effective in cases where the credi- 
tors wish to participate in management at all. It has long been 
obvious that a system which attempts to call mass meetings to 
pass on detailed questions of management in bankruptcy must be 
as ineffective as would an effort to require stockholders to vote on 
day to day details of corporation affairs.** In cases where the 
assets are of consequence this plan for inspectors should work 
well and would dispense with a mass of red tape. 


Criminal Enforcement and Discharges 


The recommendations on these subjects (which are treated to- 
gether in the Report) appear inadequate and form one of the 
weaker features of the Report. 

Criminal Enforcement. It is shown that the criminal provi- 
sions of the Act are far less stringent than in Canada or England. 
In England there are twenty-seven different criminal offenses, in- 


42 REPORT 51. 
43 Concerning this proposal, the Report states: “This system has been 
thoroughly tested in England and in Canada and has proved satisfactory. It gives 
the creditors, through their elected representatives, a direct participation in ad- 
ministration. It is a simple, flexible and businesslike method of procedure, the 
Trustee being analogous to the President of a Corporation and the Inspectors to 
its Board of Directors.... It would eliminate the mass of petitions, orders, 
affidavits, reports and the papers that now clutter up administration. It would 
eliminate the necessity of employing attorneys except for purely legal work and 
would thereby greatly reduce the chief element of administration expense in all 
districts, namely, attorneys’ fees.” REPORT 52. 

44 See Judge Thacher’s comment in his Memorandum accompanying the Report: 
“Tf there is any agency less competent than a court to carry on the business of 
liquidating an estate, it is a General Town Meeting. The Bankruptcy Act requires 
the co-operation of both.” MEMORANDUM 2. 
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cluding a number not contained in our Act.*° However, since the 
amendments adopted in 1926 to section 29 of the Act, in accord- 
ance with recommendations made by committees of the bar,** the 
criminal provisions have been substantially strengthened; and it 
is now not so much a question of adding new offenses as of enforc- 
ing the existing statute. That stricter enforcement is needed, is 
proved by the fact cited in the Report, that “ although more than 
110,000 bankruptcy cases were concluded in the years 1929 and 
1928, there appeared to be only 171 convictions for bankruptcy 
offenses in those years.” *’ 

On this record and in view of the widespread complaint of the 
prevalence of bankruptcy frauds, there is no doubt that the crimi- 
nal provisions of our Act are being violated with virtual impunity. 
Notwithstanding this condition of affairs, the Report goes no fur- 
ther than to remark that “no machinery was laid down to en- 
force ” the criminal provisions as strengthened in 1926.** While 
enforcement of the Bankruptcy Act is merely one phase of the 
general problem of law enforcement, it is obvious that this is a 
special situation in which definite steps should and can be taken. 
It is already the duty of any referee, receiver, or trustee to report 
to the United States attorney any facts giving reasonable ground 
to believe that an offense has been committed, and the duty of the 
United States attorney to inquire into the facts so reported to him 
and to present to the grand jury any probable cases of violation.*® 
The problem is, therefore, one of administration. It is for the 
referees to require the trustees acting under their appointment and 
supervision to institute, or if necessary to institute themselves, in- 
vestigations into possible offenses with a view to reporting the 
facts to the federal prosecuting officers. It is for the Department 


45 Criminal provisions, not included in our act, which are most frequently 
invoked in England against bankrupts, are stated to include: the obtaining of 
credit by false pretenses, rash speculation contributing to the bankruptcy, and failure 
to keep proper books of account. The Canadian law is hardly less inclusive and 
severe. REPORT 171-72, 255-56, 287-88. 

46 See Report OF SPECIAL COMMITTEE ON PRACTICE IN BANKRUPTCY MATTERS, 
AMERICAN Bar ASSOCIATION (1925); REPORT OF SPECIAL COMMITTEE ON BANK- 
RUPTCY OF THE ASSOCIATION OF THE Bar OF THE City oF New York (1925). 

47 In England during the same years (1928-1929) the convictions were propor- 
tionately about six times greater. REPORT 35-36. 

48 P. 172. 

49 Bankruptcy Act § 29, as amended in 1926, 11 U.S. C. Supp. III § 52 (1929). 
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of Justice in turn to require the United States attorneys to fulfill 
their duties under the statute and to equip their offices for this 
purpose. The recommendation has previously been made that 
special organizations should be set up in the United States attor- 
neys’ offices in all large centers to investigate complaints in bank- 
ruptcy cases and to prosecute them where justified.” This sug- 
gestion should be followed up and made effective, for it is plain 
that the criminal provisions of the Act are not now an effective 
deterrent to fraud. 

Discharges. With regard to discharges, the Report does no 
more than recommend that the bankrupt must apply for his dis- 
charge within six months after adjudication (instead of twelve, as 
at present) and with an extension (in case of unavoidable delay) 
of three months instead of six; also, that the trustee may, and if 
the facts warrant it, must, of his own motion oppose an application 
for discharge. No suggestion whatever is presented for making 
more stringent the qualifications for discharge, although the Re- 
port contains an instructive discussion of the far more severe pro- 
visions of the Canadian and English Acts in this respect. 

No greater defect exists in our system of bankruptcy than the 
undue laxity in respect of discharges." The Canadian and Eng- 


50 See Report oF SPECIAL COMMITTEE ON BANKRUPTCY OF THE ASSOCIATION OF 
THE Bar OF THE City oF New York (1925). 

51 While not stressed in the Report, the looseness of our system in this regard is 
noted by Judge Thacher in his Memorandum, as follows: 


“Under the present Statute, and decisions interpreting it, the Courts, in the 
absence of objection, are powerless to prevent such persons from procuring composi- 
tion or discharge of their indebtedness, without adequate disclosure of the causes 
of their failure. The result is that they are soon in business again, encouraged by 
their immunity from disclosure and pursuit to engage in the same reckless or dis- 
honest practices. In permitting this, the American Act is the antithesis of the 
English Statute, which has been effective in protecting the community against the 
recurrence of dishonest and reckless commercial practice. Notwithstanding our 
traditional policy of extreme solicitude for failing debtors the commercial develop- 
ment of this country has sufficiently progressed to suggest the enactment of laws 
designed to protect the community against the enormous commercial losses annually 
disclosed in the statistics of our bankruptcy courts. In England such protection is 
afforded by fixing legal consequences to reckless or dishonest failures which in effect 
exclude the debtor from the enjoyment of credit until he obtains his discharge, and 
by subjecting every bankrupt, whether he is able to effect a composition or not, to 
a most thoroughgoing public examination of his commercial history. The result in 
England is that the courts are in a position to protect the community from further 
exploitation by withholding or refusing the bankrupt’s discharge, and the public 
disclosure of reckless or dishonest practice precludes any further extension of com- 
mercial credit. Thus there is a clear recognition that the public interest is to be 
served in the public examination and in determining whether the bankrupt shall 
have his discharge or not.” MEMORANDUM 2. 
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lish systems are designed to make bankruptcy a disagreeable or- 
deal, the benefits of which shall be obtained only by honest 
debtors overcome with misfortune, and to prevent relief where 
there is any taint of fraud, or even where the debtor has merely 
been reckless in piling up his debts. Apart from more stringent 
statutory requirements for discharge, the court should be given 
discretion to refuse, to suspend, or to impose conditions upon, the 
grant of a discharge, according to the circumstances of each case. 
No thoroughgoing reform in bankruptcy should fail to take into 
account the protection of the community by a radical revision of 
the requirements and procedure concerning discharges. 


Problem of the Petitioning Creditors’ Attorney 


One of the most interesting analyses of the Report is that deal- 
ing with the long vexed problem as to whether the liquidating offi- 
cial should be permitted to employ the attorney for the petitioning 
creditors or any attorney for creditors. Unquestionably in certain 
of the larger cities the practice of permitting the receiver or trustee 
to employ the counsel who initiated the proceedings has been a 


main factor in building up the inefficient and often corrupt system 
of actual control of administration by lawyers of low grade and 
motives. Probably the most extreme development of this particu- 
lar evil was in the southern district of New York. The Report 
demonstrates by an overwhelming mass of evidence that in that 
particular jurisdiction, at least, the practice led to intolerable 
evils. As a result of the Inquiry the district court in the southern 
district of New York has once and for all forbidden a receiver or 
trustee to employ the attorney for the petitioning creditors or in 
fact for any creditors. The purpose was to secure genuinely in- 
dependent advice by counsel in the liquidation of the estate and 
to remove the incentive to file involuntary petitions upon the un- 
derstanding in advance that the petitioners’ counsel would, in 
effect, control the whole proceeding.” The result of the prohibi- 


52 The Report, referring to this amended rule, says: 


“ We believe that time will demonstrate the soundness of the amendment and 
that the advantage of ensuring in each case an absolutely disinterested attorney 
will outweigh the possible objection that in some cases the attorney representing 
creditors may be better qualified by his knowledge of the facts to advise the 
Receiver and Trustee.” REPORT 34. 
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tion in the southern district of New York has unquestionably been 
salutary. Even before the adoption of the rule the number of in- 
voluntary petitions had been lessened in a remarkable degree by 
the failure of the Irving Trust Company to follow the previous 
custom of retaining the attorneys for the petitioning creditors in 
all cases.°* This was a concrete demonstration that such petitions 
were in many instances being filed rather with a view to the per- 
sonal profit of the attorney than for legitimate reasons. 

On the other hand, the Inquiry developed that this is a pe- 
culiarly local problem. It has always been argued that no one is 
better fitted to advise concerning the liquidation of an estate than 
counsel for the creditors who take the trouble to bring the case into 
the bankruptcy court and therefore presumably have both a fa- 
miliarity with the case and an interest to conduct the liquidation 
with the maximum efficiency. Where, as in the small communities 
and rural districts, the counsel are known to each other and to the 
court and the community at large, these advantages are often real- 
ized in practice. At any rate, no perverted system of control by 
lawyers in their own interest grows up and no serious complaint is 
made. Accordingly, the Report, while strongly supporting the 
prohibition enacted in the southern district of New York, makes 
no general recommendation on this subject, indicating that it will 
best be regulated by local rule according to circumstances and con- 
ditions in the different districts. For the present this is doubtless 
wise, although in the long run it seems likely that the possibilities 
of abuse inherent in the custom of permitting counsel for particu- 
lar creditors to advise the liquidator or control the liquidation are 
such that the prohibition against such employment will become 
universal. 


Amendments Designed to Correct Procedural Delays 


With a view generally to simplifying and speeding up adminis- 
tration, a second distinct series of amendments is suggested under 
the above classification.** The more important of these are: 

(1) To confer power on the referee to order sales without no- 
tice to creditors and before the first meeting upon certain condi- 
tions, including the proviso that the probable sales value is less 


53 REpPoRT 31, 183. 54 REPORT 55-59. 
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than $1,000 or that the assets are perishable; also to eliminate the 
mandatory provision for three appraisers and to make the appoint- 
ment of any appraiser at all discretionary with the referee. 

(2) In compositions, to give original jurisdiction to the referee 
to pass on objections and to confirm the composition, subject in 
either case to a right of review by the district court; also to sweep 
away in composition cases the whole mass of affidavits now usually 
required °° in the effort to protect compositions against fraud, and 
to center the entire responsibility on the referee to keep composi- 
tions free from improper features. 

(3) To permit the Trustee (acting prior to adjudication) to 
take possession of assets outside the district of appointment, 
thereby eliminating the necessity for ancillary appointment. 

Other minor amendments are proposed * which, while not of 
great consequence individually, will be useful. 

These various procedural amendments are well considered and 
are supported by a considerable body of expert opinion. Obvi- 
ously, however, they do not go to the essence of the existing evils. 


The general lines which must be followed in any program of 
true bankruptcy reform have now been made clear by the series 
of committee reports in the past seven years. These are: (1) the 
theory of the Act that the creditors will protect either themselves 
or the interests of the trading community (at any rate in the great 
mass of small cases in the large cities) has proved impracticable 
and must be abandoned; (2) the securing of a specialized, reliable, 


55 Such safeguarding affidavits are required under General Order XLI and local 
rules in various jurisdictions. See REPorT 193-96. 

56 These include: (a) the time for filing claims to be reduced from six months 
after adjudication to three months after the first meeting of creditors, with limited 
exception as to creditors to whom notice of first meeting was not sent; (b) the 
final dividend to be payable at any time, if the time for proving claims has expired; 
(c) the return day in involuntary cases to be not less than five or more than 
fifteen days from date of service of the subpoena, the debtor to answer on the 
return day instead of later, and to be adjudicated forthwith on the return day 
in default of an answer; (d) the shortening of time for service by publication; 
(e) involuntary bankrupts to file schedules within five days after adjudication in- 
stead of ten; (f) voluntary bankrupts to attach to their petitions a list of creditors 
with their addresses; (g) the Referee to be permitted to call first meeting on five 
days’ notice instead of ten, if two-thirds in number and amount of creditors are 
local creditors. Report 55-58. 
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and trained personnel for liquidation work is the key to the prob- 
lem; (3) the means by which such a personnel may be obtained 
are the limitation of appointments of liquidating officers to a com- 
paratively small and highly qualified group, and a substantial in- 
crease in their compensation; (4) the system of control by the 
poorer grade of counsel and collection agents which to a greater 
or less extent has fastened itself on bankruptcy in the large cities, 
must be destroyed; (5) all the machinery of administration must 
be speeded up, simplified, and freed from its shackles of formalism 
and legalism. 

In summary, it may be said that the Donovan Report has recog- 
nized these principles. By its careful consideration of previous 
recommendations and its own independent analysis, the Inquiry 
has accomplished a magnificent piece of work and has laid bare 
the evils which must be cured. Not so much can be said for all 
the specific proposals of the Report. The proposal to confer upon 
a federal commissioner the power to license trustees and to form 
investigating bureaus throughout the country, instead of develop- 
ing and enforcing responsibility upon existing agencies (especially 
the referees and the Department of Justice), seems unnecessary 
and unwise. There is also a failure to make adequate recommen- 
dations with regard to the vital question of laxity in the matter. of 
discharges and criminal enforcement. Notwithstanding these and 
some minor defects, the Report puts forward a number of definite 
suggestions of great usefulness. Because of these and still more 
because of its fine analysis of the whole problem, the Report must 
prove of extraordinary value and should focus the attention of the 
bar upon a situation which has long demanded solution. 


IV 


ORGANIZATION FOR MAKING REFORMS EFFECTIVE 


One can not but wonder after a study of this voluminous Re- 
port what tangible results are to be expected of it. For a number 
of years the evils of bankruptcy administration have been a mat- 
ter of anxious discussion not only by the business community but 
by members of the bar concerned with improving the administra- 
tion of justice and the repute of the bar itself. This Report is the 


3 
° 
2 
iz 
= 


REFORM IN BANKRUPTCY ADMINISTRATION 1215 


culmination of that discussion. It is more than the last of a series 
of reports. It is incomparably the most thorough effort that the 
bar has made to find a way out of a situation which has long been 
held up as a reproach to the profession. 

The question remains as to what provisions can be made to 
carry its recommendations to fruition. Notwithstanding the mer- 
its of the Report, it is certain that unless careful plans are carried 
through to put behind the Report the effort of the bar and the 
business community, to unite a large number of organizations 
upon a few main points, to embody such of these as require legis- 
lation in well drafted bills, to advocate them before the proper 
committees of Congress, and to press for reform steadily until a 
result is achieved — that unless these things are done the Report 
may do no more than repose on library shelves. 

This gives rise to the reflection that not only in respect of bank- 
ruptcy but in many other branches of the administration of justice 
continuing agencies are needed to make effective the vast amount 
of work for reform which is always in progress. An analogy not 
without point is that of the great plan for the future of New York 
City which, after seven years of labor and at great cost, was pro- 
duced by a private agency —“‘ The Regional Plan of New York 
City and Environs.” The able men responsible for it were not con- 
tent merely to publish their project. Realizing that its adoption in 
practice was all that counted, they set up after its completion a 
permanent agency (The Regional Plan Association) for the pur- 
pose of educating the public to the merits of their plan, enlisting 
support for it and gradually but surely bringing about its realiza- 
tion. If true bankruptcy reform is to be accomplished, are not 
corresponding steps required on the part of the legal profession? 
And if so what form should they take? 

It has long been evident that practising profession by itself 
finds it almost impossible to make the sustained effort necessary 
to push difficult reforms to a conclusion. The practitioners need 
the aid of the law schools in the research required to solve their 
problems and in expounding the result. The experience, prestige, 
and backing of the bench are also essential. It is by the pooling 
of these three elements that the most effective organization for 
reform can be established. 

The conception of the American Law Institute embodied these 
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principles. It combines the three elements of the profession in a 
powerful continuing organization. Its main work has been and 
must continue to be the great task of “‘ The Restatement of the 
Law.” However, in response to a pressing need, it has undertaken 
the separate work of preparing a model Code of Criminal Pro- 
cedure. Its charter is broad enough to include any practical 
measures of reform.®? Will the American Law Institute include 
in its great program the reform of bankruptcy administration? 
If not, what other continuing organization can be formed which 
will combine the talents and power of the bench, the schools, and 
the practising profession? It is not within the limits of this ar- 
ticle to discuss the details of such an alliance. It is enough to 
indicate that in a continuous working organization, combining 
these elements, lies the best hope that bankruptcy reform may 
become actually effective in the day to day life of the country. 


Grenville Clark. 


New York Ciry. 


57 The charter objects of the American Law Institute are “to promote the 
clarification and simplification of the law and its better adaptation to social needs, 
to secure the better administration of justice, and to carry on scholarly and 
scientific legal work.” 


} 


PLACE OF TRIAL IN CIVIL ACTIONS 


PLACE OF TRIAL IN CIVIL ACTIONS 


I 


ELEVISION and the “ talkies ” may some day become prac- 
tical and permissible means of dramatizing the testimony of 
distant witnesses and thus minimize many of the difficulties dealt 
with in this article." Thus far “ Progress ” has served only to 
make more important the proper determination of the place of 
trial. The rather arbitrary rules of venue and jurisdiction taken 
over from the common law of England were never well adapted to 
our federal system. Our increasingly mobile civilization and the 
growing discrepancy between political and economic frontiers 
have rapidly multiplied the instances where dogma, developed to 
meet such different problems, prove utterly inapplicable. 

The traditional analysis distinguishes between jurisdiction and 
venue. Jurisdiction is said to depend on physical power over 
person or property. Venue, meaning originally the place from 
which the jurors were summoned to Westminster, and later the 
county where trial would take place, has come to signify the 
doctrines which determine whether a court having the requisite 
power happens to be at an appropriate place for trial. This is 
solved by deciding whether the action is local or transitory. An 
accepted criterion is whether the action is one that might have 
happened anywhere. If so it is transitory. If it could have hap- 
pened only in one place it is local. Local actions can be tried only 
where they arise; transitory actions, in whatever court has juris- 
diction over the defendant or his property. This roughly outlines © 
the law at the time we broke away from England.” 


1 In Duncan, Receiver v. Kiger, 27 Ohio C. A. 422, 6 Ohio App. 57 (1916), a 
motion picture film of plaintiff walking was offered as an exhibit bearing on the 
extent of his injury. On review the appellate court ordered an expert to display the 
film. See also N. Y. Times, Nov. 3, 1929, at 1; id., March 29, 1930, at 1, referring to 
police practice of making sound pictures of confessions to forestall third degree 
charges, and the admission of such evidence by Judge James Gordan, Jr. at the 
quarter sessions court in Philadelphia. 

2 For a more detailed study, see Scott, FUNDAMENTALS OF PROCEDURE (1922) 
c. I; Kuhn, Local and Transitory Actions in Private International Law (1918) 
66 U. or Pa. L. Rev. 301; Storke, The Venue of Actions of Trespass to Land (1921) 
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The doctrine is simple to expound. It has a flavor of antiquity. 
It lends itself so beautifully to syllogistic reasoning that it may 
well be a relief to judges a little exhausted by their daily grind of 
making doubtful guesses and exercising close judgment in other 
branches of the law. It may even afford a feeling of rejuvenation 
as it leads to speculation about this little cause of action that 
stayed at home and this that went to market. There is little else 
that can be said for it. When we look to its results, we find deci- 
sions reaching the paradox that in the case of local actions the 
only court having jurisdiction may have to dismiss the action on 
grounds of venue, and the only court satisfying the requirement 
of venue may lack jurisdiction; while in the case of transitory 
actions the physical power criterion may sometimes create undue 
obstacles to the prosecution of meritorious claims, and sometimes, 
by affording plaintiffs a wide choice of forums, present an oppor- 
tunity to vex and inconvenience the defendant out of all propor- 
tion to what is necessary for a fair presentation of the plaintiff’s 
own case — or to use the threat of such vexation to coerce settle- 
ment of doubtful claims otherwise than on the basis of their 
merits. 

Protest and reaction were inevitable. Courts have criticized the 
doctrine even when they felt compelled by precedent to adhere to 
it. As the instances where theory was obviously out of line with 
common sense became more and more frequent, these ceased to be 
regarded as the occasional “hard cases” against which judges 
should steel themselves lest they make bad law. Recurrent pres- 
sure of facts compelled the drawing of distinctions on other 
grounds than logic, and the rendering of decisions that can not be 
explained in terms of the old dogma. Legislation has played an 
important part in the process. 

The problem of adjustment cuts across a number of the tradi- 
tional subdivisions of law: procedure, the law of associations, pri- 
vate international law, and constitutional law. In the field of con- 
stitutional law it concerns itself with the full faith and credit 
clause, the due process clause, the commerce clause, the equal pro- 


27 W. Va. L. Q. 301; Dobie, Venue in Civil Cases in United States District Courts 
(1925) 35 YALE L. J. 129; Wheaton, Nature of Actions — Local and Transitory 
(1922) 16 Ill. L. Rev. 456; Wicker, The Development of the Distinction Between 
Local and Transitory Actions (1926) 4 TENN. L. REv. 55. 
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tection clause, and the privileges and immunities clause. Pre- 
occupation has been with concrete abuses and with the applica- 
tion to them of relatively restricted groups of decisions involving 
one or more phases only of the problem. The right hand of the 
law has not seen what its left hand was doing. This has some- 
times made change easier. It has made less obstructive the prece- 
dents laid down when the system was more rarely out of line with 
the facts and the pressure for change less strong than now. On 
the other hand, pressure to correct specific ‘abuses sometimes has 
suggested warping of traditional theory in the opposite direction 
from that required to meet others. Progress in removing arbitrary 
limitations on plaintiffs’ choice of forums without corresponding 
progress in protecting defendants from improper exercise of such 
choice may create more abuses than it corrects. 

Typical of the development has been the struggle with the doc- 
trine of Livingston v. Jefferson. Livingston sued in the district 
of Virginia where Jefferson lived, for an injury to land in Louisi- 
ana. The action was held to be local and therefore triable only 
in Louisiana, although Jefferson was assumed by everyone not to 
be subject to suit there. In criticism of the rule he felt obliged 
to apply, Chief Justice Marshall pointed out that trial elsewhere 
of actions for injury to land involves no greater difficulties of proof 
than in the case of other actions conceded to be transitory, such as 
actions for conversion of chattels, or on contracts, where title 
to land is incidentally involved. He urged that the category of 
transitory actions should include every action seeking a personal 
judgment.* The possibility of unfairness to plaintiffs in the rule 
applied in Livingston v. Jefferson caused the Supreme Court of 
Minnesota to reject it, in Little v. Chicago Ry.,° and to adopt the 
theory which Marshall advanced but did not follow. Unfortu- 
nately, the Minnesota court has been less sensitive to possible un- 
fairness to defendants incident to an unrestricted application of 
the dogma that transitory actions may be brought wherever de- 
fendants can be found. Indeed the Little case itself presented a 
situation where due regard for convenience would have precluded 
trial of the action in Minnesota; for the plaintiff lived and the 


8 Fed. Cas. No. 8,411 (D. Va. 1811). 
* Following the views of Lord Mansfield in Mostyn v. Fabrigas, 1 Cowp. 161 
(1774). 5 65 Minn. 48, 67 N. W. 846 (1896). 
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defendant was subject to suit in the very county in Wisconsin 
where the damaged land was. It was apparently assumed, and 
at any rate has been frequently reiterated by subsequent Minne- 
sota decisions, that once an action is held to be transitory it can 
not be dismissed on grounds of convenience. Thus it was open 
to the dissenting judge to question whether the new rule might not 
involve more frequent injustice to defendants than the old to 
plaintiffs. 

By contrast to the’ development in Minnesota, the Massachu- 
setts court has expanded the category of local actions to relieve 
itself from the burden of a litigation peculiarly difficult to try 
away from its source.* An action was brought for conversion of 
ore, traditionally a transitory action, but here involving deter- 
mination of difficult questions of fact concerning the subterraneous 
courses of veins and lodes in an Arizona mine and the application 
of unfamiliar rules of law. It was held that in substance the ac- 
tion was for injury to land and therefore local. The dismissal of 
the action accorded with sound policy, since the Arizona courts 
were open to the plaintiff. It would be most unfortunate, however, 
if the case should become a precedent for enlarging the category 
of local actions where the result, as in the Livingston v. Jefferson 
situation, is to impose arbitrary limitations regardless of con- 
venience. 

Far more significant and far more complicated has been the de- 
velopment with regard to transitory actions, first in making it 
easier for the plaintiff to find a convenient forum with jurisdiction, 
and later in limiting his choice on grounds of convenience. Joint 
debtor acts were passed to permit suit on joint claims after serv- 
ice on less than all of the joint debtors, with the possibility of exe- 
cution against joint property and property of the debtors served. 
Similar statutes have been enacted to facilitate suit on claims 
against firms.’ Foreign corporation acts have made corporations 
subject to suit wherever they do business.* Attempts have been 


6 Arizona Commercial Mining Co. v. Iron Cap Copper Co., 236 Mass. 185, 
128 N. E. 4 (1920). An alternative ground for the decision is the Massachusetts 
doctrine that a disseisee can not sue for conversion until restored to possession. 

7 The statutes are discussed in Magruder and Foster, Jurisdiction Over Partner- 
ships (1924) 37 Harv. L. REv. 793. 

8 See Conriict or Laws REsTaATEMENT (Am. L. Inst. 1930) § 98; HENDERSON, 
PosirIon oF ForEIGN CoRPORATIONS IN AMERICAN CONSTITUTIONAL Law (1918) 
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made somewhat less extensively and less successfully to predicate 
jurisdiction over non-resident individuals and unincorporated as- 
sociations upon their engaging in business through local agents.° 
Blue sky laws, non-resident motorist laws, and others, have en- 
deavored to secure jurisdiction over claims arising out of particu- 
lar kinds of activity.*° Other statutes have permitted various 
forms of non-personal service at defendants’ domicils.** Such 
statutes, and decisions arising under them, have stretched to the 
breaking point the conception of jurisdiction as dependent on 
physical power, and have tended to substitute for it the conception 
that merely because it is an obviously fair place for trial a state 
has jurisdiction, although the processes of its own courts can 
reach neither the defendant nor his property.’” Attachment laws 
have made it possible for a state to apply property within its limits 
in satisfaction of claims against non-resident owners, and to coerce 
submission to jurisdiction generally, as a condition to being al- 
lowed to protect such property by contesting plaintiffs’ claims.** 


c. V; Scott, FUNDAMENTALS OF ProcepuRE c. II; Dodd, Jurisdiction in Personal 
Actions (1927) 23 Int. L. Rev. 427; Cahill, Jurisdiction Over Foreign Corporations 
and Individuals Who Carry on Business Within the Territory (1917) 30 Harv. L. 
Rev. 676; Bullington, Jurisdiction Over Foreign Corporations (1928) 6 N. C. L. 
Rev. 147; Fead, Jurisdiction Over Foreign Corporations (1926) 24 Micu. L. Rev. 
633; Note (1929) 42 Harv. L. Rev. 1063. 

8 Cabanne v. Graf, 87 Minn. 510, 92 N. W. 461 (1902); Flexner v. Farson, 
248 U. S. 289 (1919); see discussion of these cases in Scott, FUNDAMENTALS OF 
PROCEDURE 42. 

10 As to non-resident motorists, see Hess v. Pawloski, 274 U. S. 352 (1927); 
Scott, Jurisdiction Over Non-resident Motorists (1926) 39 Harv. L. Rev. 563. 

Miscellaneous statutes are: Mass. Gen. LAws (1921) c. 227, § 5 (requires build- 
ing and bridge contractors to appoint process agents); On10 Gen. Cope (Page, 
1926) §1218(1) (requires appointment of process agent by persons contracting 
with the state for highway construction). 

A casual examination of the Corporation Manvat for 1929 indicates that in 
over thirty states the Blue Sky Laws require the appointment of a process agent 
as a prerequisite to obtaining a license to deal in securities. Some expressly apply 
to individual dealers, others to “investment companies” which are elsewhere 
defined to include partnerships or private individuals. Some are expressly confined 
to claims growing out of violations of the act or the sale of securities, others to 
causes of action arising within the state, and in others the language is broad 
enough to include causes of action wherever arising. 

11 See Scott, FUNDAMENTALS OF PROCEDURE 41. 

12 See Dodd, supra note 8. 

13 Cheshire Nat. Bank v. Jaynes, 224 Mass. 14, 112 N. E. 500 (1916), and 
Salmon Falls Mfg. Co. v. Midland Tire & Rubber Co., 285 Fed. 214 (C. C. A. 6th, 
1922), hold that a non-resident defendant may appear for the sole purpose of pro- 
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Garnishment laws have made it possible to enforce claims against 
a defendant in a particular state, merely because the defendant’s 
debtor happens to wander into, or do business in, that state.** 

It is no longer, if indeed it ever was, a safe generalization that 
it is fair to defendants that trial take place wherever they may 
be “found.” On the contrary, all defendants who travel, or are 
owed debts, or whose businesses transcend the limits of single 
states, are potentially subject to suit in many places which may 
be highly inconvenient. The actual instances of resulting un- 
fairness to defendants have been too frequent to be ignored. They 
have led to various attempts at correction. 

In studying these attempts one is struck by the constant recur- 
rence of two questions. The first is one of policy: assuming that 
a court must choose between a place of trial inconvenient for the 
plaintiff and another about equally inconvenient for the defendant, 
whose interest should prevail? The second is a question of 
method. It is only another phase of the eternal problem of the 
law — where to draw the line between predicability and flexibil- 
ity. One possibility is to create a new set of rules of thumb essen- 
tially like the traditional system, modernized to accord more fre- 
quently with convenience, but based on a consideration of only 
such easily determined factors as residence of parties and the 
place where the cause of action arose.’* The other possibility is 


tecting the attached property, conceding jurisdiction as to it, but urging against its 
sale that plaintiff’s claim is not meritorious. They do not question the power to 
condition any consideration of the merits on the defendant’s appearing generally. 

14 Harris v. Balk, 198 U. S. 215 (1905) (jurisdiction to garnish based on 
transient presence of individual garnishee) ; Louisville & Nashville R. R. v. Deer, 
200 U. S. 176 (1906) (jurisdiction based on doing business by foreign corporate 
garnishee) ; see (1925) 38 Harv. L. Rev. 1114; Beale, The Exercise of Jurisdiction 
In Rem to Compel Payment of a Debt (1913) 27 Harv. L. Rev. 107; Carpenter, 
Jurisdiction Over Debts For the Purpose of Administration, Garnishment, and 
Taxation (1918) 31 Harv. L. Rev. 905. Some states permit a plaintiff to garnish a 
debt due from himself. See (1922) 35 Harv. L. Rev. 341; (1924) 31 A. L. R. 711. 
It has been held no bar to garnishment that plaintiff arranged for the purchase of 
money orders through the garnishee with a view to creating an indebtedness to 
defendant. Siro v. American Express Co., 99 Conn. 95, 121 Atl. 280 (1923), (1923) 
23 Cor. L. Rev. 689; cf. (1928) 15 Va. L. Rev. 191. Such decisions give astute 
counsel still wider opportunities for satisfying technical requirements as to juris- 
diction. 

15 The ambiguity lurking behind this seemingly definite concept is discussed 
infra pp. 1227-28. The older technique involves consideration only of the com- 
plaint, and guesses from it as to the proper issues. 
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to inquire into the issues actually in dispute and the testimony 
actually needed to meet them, and to regard the determination 
of the proper place of trial as a matter to be settled in each individ- 
ual case after a careful weighing of all factors. 


II 


One line of development involves exceptions to the newer bases 
for jurisdiction, particularly over foreign corporations, in order to 
exclude suits which it seems more reasonable not to try within the 
state. These exceptions may arise by express language in the 
statutes, by a judicial rule of construction limiting the scope of 
seemingly broader language, and conceivably also by constitu- 
tional limitations on the power which a state can give to its courts. 

A situation which arises often enough to influence the develop- 
ment is one where the local forum is obviously inappropriate be- 
cause the facts relied on by plaintiff occurred, and the parties and 
presumably their witnesses reside, in another state whose courts 
are available. The plaintiff’s selection of the local forum appears 
to be plainly vexatious. Under these circumstances no one ques- 
tions the propriety of not entertaining the action. One way of 
preventing such a suit is to deny jurisdiction as to it. But the 
question arises as to how sweeping the rule of exclusion shall be. 

A formula expressed in some recent Supreme Court decisions, 
perhaps as a constitutional limitation, and in any event as a rule 
for construction of state legislation, looks only to the origin of the 
cause of action and does not take into consideration either the 
character of the issues or the residence of the plaintiff. There 
have been various expressions of it, confining jurisdiction to 
“suits in respect to business transacted within the state ” *® or 
“ controversies growing out of transactions within the state,” *’ or 
denying jurisdiction as to “ causes of action arising elsewhere 
which are unconnected with any corporate action . . . within the 
jurisdiction.” ** 


16 Mitchell Furniture Co. v. Selden Breck Co., 257 U. S. 213, 215 (1921) 
per Holmes, J. 

17 Morris & Co. v. Skandinavia Ins. Co., 279 U. S. 405, 409 (1929) per 
Butler, J. 

18 Louisville & Nashville R. R. v. Chatters, 279 U. S. 320, 325 (1929) per 
Stone, J. 
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The formula affords a convenient explanation for dismissing 
some of the vexatiously imported suits, but it goes farther than is 
necessary for this purpose. If consistently adhered to, it would 
preclude, for instance, suing a foreign corporation on a foreign 
claim even after it had been reduced to judgment,’ and prevent a 
plaintiff from attaching local assets in a suit on an indisputable 
and liquidated claim. In these instances the only effect of the rule 
would be to obstruct the plaintiff without in any way furthering 
trial convenience. Again the rule would in many cases impose 
severe hardships on plaintiffs who reside in or near the state but 
whose causes of action have no other connection with it. A typi- 
cal case is one where the plaintiff has a tort claim for injuries sus- 
tained while temporarily in a distant state. Here choice must be 
made between competing interests of plaintiff and defendant. 
There is at least no compelling argument of policy for preferring 
the place of trial convenient for the defendant. If the language 
of a statute is broad enough to cover such a case, considerations 
of policy should be more than evenly balanced to make an ex- 
ception of it. The burden of the argument would be shifted to 
the plaintiff only by treating the suggested rule of construction 
as though it were itself a legislative enactment, and making the: 
question not one of construing the act but of construing the court’s 
construction of it. This is construction squared. 

* Where the words used afford no clue as to what the legislature 
would have intended had it thought of the case, the writer’s best 
guess is that it would have favored permitting an injured individ- 
ual to sue at the place convenient for him, although inconvenient 
for the foreign corporation. The assumed larger resources of the 
defendant and the ability to shift its burdens to the ultimate con- 
sumer may justify such an attitude. A provincial desire to give 
the benefit of the doubt to its own citizens may also have some in- 
fluence on the judicial or legislative attitude. 

In Barrow Steamship Co. v. Kane,” the Supreme Court itself 
seemed more impressed by the hardship of compelling an Ameri- 
can plaintiff to go to Ireland to sue than the alternative of requir- 
ing a British corporation to defend, in a federal court in New 


19 This was the result of the former New York statute. Anglo-American 
Provision Co. v. Davis Provision Co., 191 U. S. 373 (1903). 
20 170 U.S. 100 (1898). 
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York, a claim for a tort committed in Irish territorial waters. 
Kane was a resident of New Jersey, but, so far as appears, de- 
fendant was not doing business there, and New York was the 
only possible place for trial in this country. The claim was for 
an assault alleged to have been committed while plaintiff was on 
a tender taking him to one of defendant’s ships in the harbor of 
Londonderry for transportation to New York. In addition to the 
hardship on plaintiff of getting himself to Ireland to participate 
in the trial, it was likely that fellow passengers whom he would 
want as witnesses would be more available in New York than at 
the port of debarkation. A state statute * confined non-residents 
to suing on causes of action arising within the state, and there 
was no federal statute as to service. The Court held that state 
legislation can not limit the jurisdiction of the federal courts, and 
found the common law warrant enough for proceeding after serv- 
ice on an actual agent of the defendant. 

State legislation affects the jurisdiction of the federal courts 
only when service is on a person who is designated by or pursuant 
to the statute as agent for process but is not otherwise an agent 
of the corporation. It is here that occasion arises for construction 
_ by the federal court. Assuming that the statutory method of serv- 
ice involves adequate notice to the defendant, there is no reason 
why the resultant jurisdiction should be less broad than in the 
case of service on an actual agent. To give the statutory method 
a narrower scope would serve only as a trap for the unwary. Un- 
less the Barrow Steamship case is to be considered overruled, it 
justifies the hope that no such nice distinctions will be drawn. 

Although the rule of construction is laid down in cases more 
recent than the Barrow Steamship case, none of these presented 
any good reasons of policy for sustaining the jurisdiction. Old 
Wayne Life Ass’n v. McDonough * and Simon v. Southern Ry.,”* 
sometimes cited in this connection, concerned the validity of de- 
fault judgments against corporations which had done local busi- 
ness without complying with the foreign corporation acts. In each 
case process had been served on a public official designated by 
statute who had no duty to notify the defendant. In neither case 
did the defendant receive notice prior to judgment. Thus the 


21 N. Y. Cope Civ. Proc. § 1780 (1890). 22 204 U.S. 8 (1907). 
23 236 U.S. 115 (1915). 
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invalidity of the judgments might have been rested on the lack 
of such notice as amounts to due process.** In two cases plaintiffs 
were domestic corporations suing on contracts made and to be 
performed elsewhere.” A corporation, desiring to sue on a foreign 
contract in the state of its incorporation, does not present a case 
at all comparable to that of an individual plaintiff, seeking relief 
at his home on account of a foreign tort. The agents who must 
act and testify for the corporation are as likely to be available at 
the place-of contract or performance as in the state of incorpora- 
tion. An additional ground for distinguishing these two cases is 
that in each the defendant had ceased doing business in the state 
prior to the action, although there had been no formal effort to 
revoke the process agent’s authority.** In the most recent case, 
plaintiff was a corporation of an adjoining state, suing a Danish 
corporation on an Argentine contract of insurance, covering a 
shipment from Uraguay to Cuba. The Court found that “ the 
importation of such controversies can not serve any interest of 
Mississippi.” ** 

In Louisville & Nashville R. R. v. Chatters,* the Court cited 
both federal and state authority for restrictive interpretation, but 
found a way to uphold suit in a federal court in Louisiana for an 
injury received in Virginia. The plaintiff, who lived in Louisiana, 


24 See infra p. 1229 et seq., for a discussion of these cases on the hypothesis that 
they involve constitutional limitations and not statutory construction. The Court 
did not stress the defect of notice. Indeed it appears to have assumed that the serv- 
ice was adequate as to suits arising out of the local business, perhaps because com- 
pliance with the acts would have involved designating process agents of the corpora- 
tion’s own choice. See 204 U. S. at 18 and 226 U. S. at 117 for provisions of the 
acts. Assuming the cases do involve construction, it is easy to understand a re- 
strictive interpretation of the drastic penalty for non-compliance. 

25 Chipman Ltd. v. Jeffery Co., 251 U. S. 373 (1920); Mitchell Furniture Co. 
v. Selden Breck Co., 257 U. S. 213 (1921). The Chipman case rests in part on state 
decisions. The defendant was doing local business at the time plaintiff’s claim ac- 
crued, but had ceased prior to the action. 

26 In the Mitchell Furniture Case the Court qualified its holding that the statute 
was inapplicable “ at least if begun, as this was, when the long previous appointment 
of the agent is the only ground for imputing to the defendant an even technical 
presence.” 257 U.S. at 216. 

27 Morris & Co. v. Skandinavia Ins. Co., 279 U. S. 405 (1929). The Court also 
relied on language making the process agent’s authority irrevocable “‘ so long as any 
liability of the company remains outstanding’” in the state. Ibid. at 407. 

28 279 U.S. 320 (1929). 
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was traveling by through ticket and car, over the lines of the Louis- 
ville & Nashville, the Atlanta and West Point, and the Southern 
roads, from New Orleans to Washington. He was injured while 
on the Southern’s road in Virginia. The Louisville & Nashville, 
a Kentucky corporation, and the Southern, a Virginia corporation, 
were joined as defendants. The Southern objected to the jurisdic- 
tion. The objection was overruled, although the only connection 
between the injury and its Louisiana business was that the ticket 
was sold to the plaintiff by an agent of the Louisville & Nashville 
pursuant to a joint traffic agreement with the Southern. The 
Southern was otherwise engaged in business and had designated 
a process agent whom the plaintiff had served. It was conceded 
that participation in benefits of joint tickets sold by other carriers 
does not in itself constitute engaging in local business of the kind 
which subjects a foreign corporation to suit. Yet it was held that 
the sale of the ticket to Chatters was part of the Southern’s Louisi- 
ana business and that the injury arose out of it. 

One wonders whether, in case a Virginia resident had been in- 
jured there, while on a local train, the statute would have been 
construed as applicable merely because he bought his ticket in 
Louisiana — whether the decision was influenced by the need for 
testimony as to the condition of the car when it left Louisiana, 
or the convenience to the plaintiff of being able to join the 
Kentucky and Virginia corporations in one action. One wonders 
also whether Chatters would have been denied the privilege of 
suing in his home state for an injury sustained in Virginia, if he 
had broken his journey en route and had bought his ticket piece- 
meal, or in case he was returning to New Orleans on a ticket sold 
in Washington. 

The chief significance of the Chatters case is to suggest that the 
supposed rule of thumb has no definite meaning in advance of de- 
cision, and affords no real advantage in certainty to compensate 
for occasional arbitrariness in application. Is “ business trans- 
acted within the state” equivalent to a “ transaction within the 
state,” and can a cause of action “ arise” within the state al- 
though not connected with any corporate action within the state? 
Assuming agreement can be had as to the correct phrasing of the 
rule, the Supreme Court may deal less reverently with its own 
dicta than inferior federal courts. It may mold future interpre- 
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tations along lines of convenience, while the cases that do not 
get beyond the lower courts meet with more technical treatment, 
or with treatment either technical or practical according to the 
judge before whom the issue arises. Thus the rule does not obvi- 
ate the uncertainty incident to differences of judgment as to what 
policy may require. It merely adds an element of uncertainty, as 
to when matters of policy will be deemed relevant.” 

Besides actions against carriers, other situations will occur 
where the plaintiff’s cause of action is in part the result of a con- 
tract made in one state, and in part the result of facts subsequently 
occurring in another. Insurance policies may be issued in one 
state and claims may be made in respect to losses occurring in an- 
other.*° Contest may be with respect to the validity or going 
into effect of the policy, the existence of a loss within its terms, 
performance of conditions as to the giving of notice and furnish- 
ing proof of loss, or perhaps there may be a question of waiver 
of such conditions. Is it enough that some conceivable issue 
under the policy may involve acts transpiring within the state, or 
must it appear likely from the complaint that all possible issues 
arose within the state, or will the court be impressed by what it 
assumes to be the most common issues arising under policies? 
Such questions of policy will have their part in determining the 
application of the test according to where the cause of action 
arises. Unfortunately emphasis on origin of the cause of action, 
rather than of the facts at issue, precludes inquiring as to what 
the actual ground of contest will be, and deciding with reference 
to it. 

A rule that jurisdiction over foreign causes of action depends 
upon whether the plaintiff is a resident or non-resident,** would 


29 See Ciark, Cope PLEapING (1928) 75-87, 308-11, 451-57, for a discussion of 
similar difficulty in interpreting such concepts as cause of action, and transaction, 
as used in code provisions. 

80 Statutes to the effect that contracts on lives or property within a state shall 
be deemed to have been made in the state, will not prevent such questions from 
arising, as they do not cover cases where the property is taken or the insured gbes 
to another state after the policy is made. 

81 This distinction is taken in statutes quoted in Lipe v. Carolina, C. & O. Ry., 
123 S. C. 515, 116 S. E. 101 (1923) ; Ledford v. Western Union Tel. Co., 179 N. C. 
63, 101 S. E. 533 (1919). The New York statute involved in the Barrow Steamship 
case was amended in 1913. For history of the New York legislation, see Gregonis 
v. Philadelphia & Reading Coal & Iron Co., 235 N. Y. 152, 139 N. E. 223 (1923). 
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be more satisfactory to those who prefer plaintiffs’ to defend- 
ants’ convenience, but the facts of the Barrow Steamship case in- 
dicate that even this formulation of the exception to jurisdiction 
is too arbitrary. Insofar as the plaintiff’s residence affects the 
jurisdiction, the essential thing is that the local forum is substan- 
tially nearer to it than any other which may be available. A New 
Jersey plaintiff who can not get jurisdiction at home, can make 
out just as good a claim as a New Yorker for having trial in New 
York rather than in a foreign country or in some remote state 
- of the United States. To deny him access to the New York courts 
would not be to draw a distinction on grounds of procedural con- 
venience but to discriminate against him as a non-citizen and quite 
likely to violate the privileges and immunities clause.* 


III 


All the foregoing arguments against a sweeping construction of 
foreign corporation acts excluding all foreign suits apply with 
even greater force against a similarly broad constitutional limita- 
tion under the due process clause. Once a defendant is subject 
to suit for any purpose, the due process clause can at most exclude 
jurisdiction as to actions which it is manifestly unreasonable to try 
within the state. This is true regardless of what theory is adopted 
as to the basis for jurisdiction over foreign corporations.* It 
may be unreasonable to “ imply ” consent as to certain suits. It 
may be an unreasonable regulation of the local business of the 
corporation to provide for local action as to certain suits. It may 
even be so unreasonable and arbitrary as to deny due process not- 
withstanding the corporation’s “ presence.” But the unreason- 
ableness dealt with by the due process clause must be more than 
disagreement with the Supreme Court’s views on a matter of pol- 
icy. Conceivably the Court may think it unsound to prefer plain- 
tiff’s to defendant’s convenience in fixing the place of trial. It 
may think that the ease of administering a rule of thumb makes it 


82 Discussion of this point is reserved for treatment in a subsequent article. 

38 See Note (1929) 42 Harv. L. Rev. 1063, for a summary of theories of con- 
sent, presence, doing of business, and doing of acts. The “act ” theory is the most 
recent, and does not purport to be an exclusive explanation. It is confined to 
jurisdiction over claims arising out of the act done within the state. 
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preferable to a more individualized treatment. But there seems 
little likelihood that it will hold that states differing from its own 
views on such points exceed the bounds of reason. 

The argument that jurisdiction can extend only to causes of 
action arising locally rests largely on Old Wayne Life Ass’n v. Mc- 
Donough ** and Simon v. Southern Ry.** The cases involve the 
validity of default judgments which perhaps did not amount to 
authoritative state court determination of the scope of the state 
statutes involved. Hence the Supreme Court may only have con- 
strued the statutes as not authorizing service. The opinions 
though somewhat obscure give the impression that the Court 
thought it was deciding a point of constitutional law. On the 
other hand, the cases have subsequently been cited as dealing with 
construction of the state acts. At any rate, as pointed out in previ- 
ous discussion of these cases, they are explainable on the ground 
enunciated in Wuchter v. Pizzutti,** that unless the public official 
designated as process agent is required to notify the non-resident 
defendant, service on him is not sufficiently calculated to inform 
defendant of the action to constitute due process. They do not 
justify a holding that there would be a similar limitation on juris- 
diction where there is a requirement that notice be given. Again, 
as was urged in discussing the supposed rule of construction, there 
is no reason to distinguish between methods of service so long as 
they tend to give adequate notice. Unless such distinctions are 
to be drawn, there are at least three cases, two prior to, and one 
later than, the Old Wayne and Simon cases, upholding jurisdiction 
as to foreign causes of action. They are all cases where process 
was served on an actual agent of the corporation. They are all 
cases where the plaintiff had some legitimate interest in seeking 
the local forum.** 


34 204 U.S. 8 (1907). 

35 236 U.S. 115 (1915). 

86 276 U. S. 13 (1928). This involved a non-resident motorist statute. The 
same principle was applied to a foreign corporation act in Consolidated Flour Mills 
Co. v. Moegge, 278 U. S. 559 (1928). The corporation actually did get notice of 
the action. 

37 New York, Lake Erie & Western R. R. v. Estell, 147 U. S. 591 (1893); 
Barrow Steamship Co. v. Kane, 170 U. S. 100 (1898); Missouri, K. & T. Ry. v. 
Reynolds, 255 U. S. 565 (1921); for facts see opinions below in 224 Mass. 379, 
113 N. E. 413 (1916), 228 Mass. 584, 117 N. E. 913 (1917), and 233 Mass. 32, 123 
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The only question seems to be whether the due process clause 
precludes jurisdiction where no such interest of the plaintiff is 
involved. Those arguing that “ presence ” of the foreign corpora- 
tion within the state is the true basis for jurisdiction over it con- 
tend that such presence should have the same consequences to it 
as physical presence of an individual has to him.** The antiquity 
of the practice of subjecting an individual to suits wherever he 
may be found precludes him from invoking the due process clause, 
and why should the ill-favored foreign corporation fare better? 
One can only guess whether the argument for companions in 
misery will prevail upon the Supreme Court.*® In Davis v. Farm- 


N. E. 235 (1919). See also Herndon Carter Co. v. Norris Son & Co., 224 U. S. 496 
(1912); St. Louis, S. W. Ry. v. Alexander, 227 U. S. 218 (1913), involving some- 
what similar facts and results, but in which the issues were less clearly presented 
to the Court. 

The Barrow Steamship case has already been discussed in detail. In the Estell 
case plaintiff sued in a court of the state where he lived, for negligent injury to 
cattle, which occurred in Ohio. The shipping contract called for transportation by 
defendant and connecting carriers to a point in Missouri. The state court was 
held to have jurisdiction. The Reynolds case is a memorandum decision affirming on 
the authority of the Estell case the decision of the Supreme Court of Massachusetts 
exercising jurisdiction over a Kansas corporation. Plaintiff was suing on notes which 
had been made, issued, and negotiated outside of Massachusetts. It did not appear 
where he lived, or whether he was suing in his own right or as representative of 
the several holders of the notes. Other defendants were joined as “ trustees ” 
owing money to the principal defendant. This suggests that plaintiff may have 
gone to Massachusetts as the most available state to reach assets of the defendant. 
At any rate defendant’s objection was only the technical one that the cause of 
action did not arise in Massachusetts. There was no showing that it was in 
fact unreasonable for plaintiff to sue there. 

88 For an able exposition of the presence theory, see HENDERSON, PosITION OF 
ForEIGN CoRPORATIONS IN AMERICAN CONSTITUTIONAL LAw c. V. Henderson was 
more absorbed in tracing the Supreme Court’s struggles to escape Chief Justice 
Taney’s dictum that a corporation can exist only in the state of its incorporation, 
than in the procedural consequences of his theories. In combating traditional 
dogma as to what happens when corporate agents act in another state, he was less 
sceptical as to the dogma that allegiance, consent, and presence are the only pos- 
sible bases for jurisdiction. The first being out of the question, he assumed 
that by proving consent an inadequate explanation he established the theory of 
presence. 

89 Conrrict oF Laws REsTaTEMENT (Am. L. Inst. 1926) 23, seems to assume 
that it is necessary to choose between a rule excluding or allowing jurisdiction as to 
all cases arising outside the state. It sees no reason for distinguishing between notice 
through a public official and notice through an actual agent, and suggests that the 
Barrow case is a dubious precedent in view of the Old Wayne and Simon cases. 
But it cites Reynolds v. Missouri, K. & T. Ry., 255 U.S. 565 (1921), only in the 
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ers Coéperative Co.,*° the Supreme Court of Minnesota had in- 
sisted upon entertaining a vexatiously imported action as against 
defendant’s objections under both the due process and commerce 
clauses. The reversal of its decision was rested entirely on the 
commerce clause, and the due process point was expressly left 


open. 
IV 


The Davis case was the first to hold that the commerce clause 
affects the question of the proper state for trial. A Kansas corpo- 
ration brought suit in a state court in Minnesota against the di- 
rector general as agent of the Santa Fe railroad, another Kansas 
corporation. The suit was for loss of grain on a shipment be- 
tween two points in Kansas. There was a showing, by affidavits 
filed in connection with the defendant’s special appearance, and 
by reference to certain facts of which the court took judicial no- 
tice, of a severe burden on the road, and interference with its 
functions as an interstate carrier incident to defending suits in 
places remote from where the facts at issue arose; and that this 
was exaggerated by the prevalence of a practice among certain 
lawyers to solicit claims against railroads for trial in distant states. 
The practice was particularly notorious in Minnesota. This 
showing convinced the court that the commerce clause had been 
violated. Mr. Justice Brandeis, who wrote the opinion, reasoned 
that although the corporation’s business is entirely interstate in 
character, this does not render it immune from such process as is 
required in the orderly, effective administration of justice — in- 
cluding, perhaps, although this was not decided, 


“ suits in which the cause of action arose elsewhere, if the transaction 
out of which it arose had been entered upon within the State, or if plain- 
tiff was, when it arose, a resident of the State. These questions are not 
before us; and we express no opinion upon them. But orderly, effective 


state court. This view and a similar one expressed by Fead, supra note 8, at 647, 
are criticized by Bullington, supra note 8, at 160, for overlooking the Supreme 
Court’s decision in the Reynolds case. Bullington’s view is that following the 
“normal ” method of service on an actual agent makes it immaterial where the cause 
arose. For an exhaustive collection of decisions of state and lower federal courts, 
see (1924) 30 A. L. R. 255. 

#0 262 U.S. 312 (1923). 
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administration of justice clearly does not require that a foreign carrier 
shall submit to a suit in a State in which the cause of action did not arise, 
in which the transaction giving rise to it was not entered upon, in which 
the carrier neither owns nor operates a railroad, and in which the plaintiff 
does not reside.” ** 


Mr. Justice Brandeis has also written all of the decisions devel- 
oping the doctrine of the Davis case. They display his character- 
istic reluctance to make sweeping generalizations, and leave unde- 
cided many questions as to when the orderly administration of 
local justice will justify the burden on interstate commerce in- 
cident to the trial of foreign causes of action. The fact that there 
are debts or tangible assets of the defendant within the state will 
not justify a clearly vexatious suit.*? Nor will the fact that the 
suit is brought under the Federal Employers’ Liability Act.*® 
Change of residence by the plaintiff after the cause of action 
arose will not justify suit in the new and remote forum — at least 
not without a showing that the plaintiff has some motive for the 
change other than to facilitate bringing suit.** In all of the cases 
where the defendant succeeded in dismissing the suit, it had no 
line of railroad within the state, and apparently its local business 
was exclusively interstate in character. Whether the doctrine 
will apply to carriers also engaged in intrastate commerce or at 
all to other corporations remains undecided.** 

It has been held that there was no unreasonable burden on inter- 


41 [bid. at 316-17. 
#2 Atchison, Topeka & Santa Fe Ry. v. Wells, 265 U. S. 101 (1924). 

43 Michigan Cent. R. R. v. Mix, 278 U. S. 492 (1929), overruling decisions 
contra in state and lower federal courts. Cf. State ex rel. Schendel v. District Court, 
156 Minn. 380, 194 N. W. 780 (1923) ; Shendel v. McGee, 300 Fed. 273 (C. C. A. 
8th, 1924) ; Norris v. Illinois Cent. R. R., 18 F.(2d) 584 (D. Minn. 1925). 

44 Michigan Cent. R. R. v. Mix, 278 U. S. 492 (1929). 

45 Witort v. Chicago & N. W. Ry., 226 N. W. 934 (Minn. 1929), (1930) 
18 Carir. L. REv. 311, permitted suit by an Illinois resident against an Illinois cor- 
poration for an injury occurring in Illinois. The fact that the defendant was doing 
intrastate business in Minnesota and had tracks there was held to distinguish it from 
the Davis case. See also Erving v. Chicago & N. W. Ry., 171 Minn. 87, 214 N. W. 
12 (1927); Kobbe v. Chicago & N. W. Ry., 173 Minn. 79, 216 N. W. 543 (1927); 
Gegere v. Chicago & N. W. Ry., 175 Minn. 96, 220 N. W. 429 (1928). See (1928) 
42 Harv. L. Rev. 131. A similar view was expressed in Harris v. American Ry. 
Express Co., 12 F.(2d) 487 (App. D. C. 1926), certiorari denied, 273 U. S. 695 
(1926). The commerce question was not really involved. Contra: Iron City 
Produce Co. v. American Ry. Express Co., 22 Ohio App. 165, 153 N. E. 316 (1926). 
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state commerce where the plaintiff had a usual place of business 
within the state and sued in connection with a shipment deliverable 
in the state, and where “ for all that appears ” the negligence com- 
plained of occurred there.*® A suit in the state of the defendant’s 
incorporation ‘and in a county through which its road ran, was 
upheld, although the plaintiff did not reside and the cause of ac- 
tion did not arise within the state, and notwithstanding the de- 
fendant’s affidavit that it would have to bring in eleven witnesses. 
There was no showing of any interest of the plaintiff in the forum 
he had selected; but it was less than 200 miles from the place 
where the accident had occurred, and hence the burden was not 
very great.* 

How are these cases to be fitted into the scheme which draws 
a distinction between venue and jurisdiction, and between juris- 
diction over the defendant and jurisdiction over the subject mat- 
ter? They do not involve jurisdiction over the subject matter, 
for it is ‘“ elementary ” that this objection can not be waived even 
by the defendant’s express submission to the court, and it is hard 
to believe that the objection could be raised after a defense 
on the merits.** It is not easy to conceive of an objection to 
jurisdiction over the person as depending on the residence of 
the plaintiff and the place of origin of the claim. Moreover, 
in the Davis case “it was assumed that the carrier had been 
found within the State.” *® Clearly the objection has nothing to 
do with the physical power concept of jurisdiction, in view of its 


46 St. Louis, B. & M. Ry. v. Taylor, 266 U.S. 200 (1924). Other cases over- 
ruling the objection because plaintiff had some legitimate interest in resorting to 
the local forum are: Maverick Mills v. Davis, 294 Fed. 404 (D. Mass. 1923) 
(plaintiff a resident and shipment deliverable in state); Griffin v. Seaboard Air 
Line Ry., 28 F.(2d) 998 (W. D. Mo. 1928) (plaintiff a resident individual) ; Rosen- 
blet v. Pere Marquette Ry., 162 Minn. 55, 202 N. W. 56 (1925) (same); Rouw Co. 
v. American Ry. Express Co., 173 Ark. 84, 294 S. W. 401 (1927) (plaintiff a domestic 
corporation). Contra: Thurman v. Chicago, Milwaukee & St. Paul Ry., 254 Mass. 
569, 151 N. E. 63 (1926). 

47 Hoffman v. Missouri ex rel. Foraker, 274 U.S. 21 (1927). 

48 Cf. Pantswowe Zaklady Graviozne v. Automobile Ins. Co., 36 F.(2d) 504 
(S. D. N. Y. 1929), characterizing the objection as going to the court’s jurisdiction 
over the subject matter, and permitting it to be urged after action which the court 
assumed amounted to a general appearance, but which did not involve actually 
defending on the merits or apparently result in any change of position by the 
plaintiff. See (1930) 43 Harv. L. Rev. 1156. 

49 See Michigan Cent. R. R. v. Mix, 278 U.S. 492, 496 (1929). 
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application to cases where garnishee process has reached rolling 
stock within the state and traffic balances owed by local car- 
riers.° One might conclude that it is not an objection to jurisdic- 
tion at all, but merely a constitutional requirement of-a procedural 
nature, like the statutory requirement that in diversity of citizen- 
ship cases suit shall be brought in the district of residence of either 
the plaintiff or defendant.” A stumbling block to this hypothesis 
is that in Atchison, Topeka & Sania Fe Ry. v. Wells * a default 
judgment was set aside as void because of the violation of the 
commerce clause. From this the orthodox could deduce only that 
the defect was jurisdictional. Perhaps a council of legal prelates 
of learning and dignity comparable to the council assembled to 
deal with the classic controversy between homoiousians and homo- 
ousians could redefine the existing concepts so as to make a place 
for the new born doctrine. Meanwhile the only way to gloss over 
its somewhat monstrous character is to dignify it with the appel- 
lation sui generis. 


V 


Possibly the Wells case may be explained as a peculiar conse- 
quence of the Texas practice and is not authority for a general 
holding that the commerce clause objection may be used for col- 
lateral attack. Unless the Wells case really is authority to the 
contrary, it would seem that whenever a carrier is “‘ found ” within 
a State it is thereby subject to an initial determination, in the court 
where plaintiff’s action is pending, of the issue whether the exi- 
gencies of local administration of justice justify the burden on in- 
terstate commerce incident to entertaining the action. Since the 
facts relied on by the carrier are such as may be shown by affidavit 
and the argument may be made by local counsel, geography has 
comparatively little to do with the burden of trying this issue. 
The burden is substantially the same in whatever court it is first 
presented, for in any event an adverse ruling may ultimately be 
reviewed by the United States Supreme Court. On the other 
hand, it may be very important to the plaintiff, if he has “ plucked 
the wrong sow by the ear,” that he find it out promptly. To allow 


50 Atchison, Topeka & Santa Fe Ry. v. Wells, 265 U. S. ror (1924). 
51 See Interior Construction Co. v. Gibney, 160 U. S. 217 (1895) ; Scott, CasEs 
ON PROCEDURE 69. 52 265 U.S. 101 (1924). 
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the commerce clause objection to be used as a basis for collateral 
attack on a default judgment, would involve possibilities of unduly 
protracting the litigation, and even of the Statute of Limitations 
running before the plaintiff can sue in another court. More- 
over, it is also in the interest of a defendant, if he has a real de- 
fense on the merits, that the objection to the forum be raised 
directly. Otherwise he may lose the opportunity to present his 
defense in case he was wrong in assuming that he had a valid ob- 
jection to the forum. The method of collateral attack after de- 
fault would appeal only to defendants who, having no substantial 
defense and therefore nothing to risk, seek to tire out the plaintiff 
or to lead him into a procedural cul de sac. It seems therefore that 
the ends of justice would best be met by requiring the defendant 
to raise his objection by a prompt special appearance. At the 
very least, it would seem within the limits of reasonable state judg- 
ment as to what the ends of justice require, and for this reason 
alone not contrary to the commerce clause. 

However, the Texas statute indicated a somewhat different 
judgment as to the appropriate method of raising the question. It 
provided that “if the citation or service thereof is quashed on mo- 
tion of the defendant . . . the defendant shall be deemed to have 
entered his appearance to the succeeding term of the court.” ™ 
Perhaps the statute was the result of a conviction that motions 
to quash the service, although ultimately held to be unsubstantial, 
may result in delaying trial, and that unless the defendant is sure 
enough of his objection to be willing to risk everything on it, he 
should not be allowed to present it. Whatever the reason for the 
law, its constitutionality had been upheld as applied to motions 
to quash based on the due process clause.** If the statute was 
constitutionally applicable to objections based on the commerce 
clause, then clearly the defendant would not be concluded by a de- 
fault judgment. The legislation which expressly precluded raising 
the point directly would impliedly permit raising it collaterally, 
since obviously state legislation could not deprive the defendant 
of every opportunity of asserting his constitutional rights. But 
what of the subsequent decision in Michigan Cent. Ry. v. Mix *® 


53 Tex. Rev. Civ. Start. (1925) art. 2048. 
54 York v. Texas, 137 U.S. 15 (1890). See Blair, Constructive General Appear- 
ances and Due Process (1928) 23 Inu. L. REv. 119. 55 278 U.S. 492 (1929). 
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(involving Missouri practice alleged to be similar) that where the 
objection is based on the commerce clause “ no rule of local prac- 
tice can prevent the carrier from laying the appropriate founda- 
tion for the enforcement of its constitutional right by making a 
seasonable motion” ? Assuming that what the court announced 
in the Mix case was also the law five years earlier when the Court 
decided the Wells case, will that justify interpreting the latter as if 
the Texas statute were not on the books? Was not the statute 
at least a valid indication of the legislative preference for not rais- 
ing the point until after judgment, in case carriers should not 
insist on their constitutional rights? Could Wells have challenged 
its constitutionality, and did he purport to do so merely by be- 
ginning an action for his injuries? 

In view of the important practical objections to invoking the 
commerce clause as a reason for collateral attack on a judgment, it 
is hoped that the Court will hold the Wells case controlling only 
where there is a similar local practice — or perhaps hold that the 
Mix case has indirectly overruled it. 

The objection based on the due process clause has a different 
history, and serves, or rather served historically, a different pur- 
pose. It goes back to the physical power criterion of jurisdiction 
and to the period prior to the Fourteenth Amendment when federal 
constitutional law concerned itself only with when a state could 
pronounce such judgment as would be entitled to faith and credit. 
The requisite power to do this either existed or it did not, and no 
judicial or legislative fiat could create it. Thus default could not 
preclude defendant’s claiming the judgment was a nullity when it 
was sued on in another state. Can the Island of Tobago bind the 
whole world? * In 1878 the case of Pennoyer v. Neff brought 
the due process clause into the picture, holding that unless there 
was jurisdiction over defendant a default judgment must be 
treated as a nullity even in the state where rendered. It was as- 
sumed that the test of jurisdiction was the same whether the ques- 
tion arose under the full faith and credit clause or the due process 
clause. The one required respect for a valid judgment; the other 
prevented giving effect to a void judgment.” 


56 Paraphrasing Lord Ellenborough in Buchanan v. Rucker, 9 East 191 (1808). 
57 gs U.S. 714 (1878). 
58 See Dodd, supra note 8, at 433; Magruder and Foster, supra note 7, at 
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First used merely for collateral attack, the due process clause 
was later found available as a means of direct attack — by special 
appearance and motion to dismiss or by plea or answer in abate- 
ment, whichever might be the local practice for objecting to the 
jurisdiction. Assuming the constitutional point has been ap- 
propriately presented and passed upon by a state court, the mere 
pronouncement of the judgment may be held a violation of the 
due process clause.” Thus direct attack under the due process 
clause is possible wherever there might be collateral attack under 
it, or notwithstanding the full faith and credit clause. 

But motions to quash, pleas in abatement, and so forth, may be 
appropriate to present objections to proceeding with an action 
which are not strictly jurisdictional in the narrow sense of the 
word. For instance, there may be a statutory rule of venue on 
which the defendant is relying, or he may challenge the rule of 
venue on which the plaintiff is relying, as unreasonably discrimina- 
tory and depriving him of equal protection of the laws.®° Included 
in this class also there may be objections based on the due process 
clause and perhaps, as suggested above, that of a foreign corpora- 
tion subject to suit for some purposes, against vexatiously im- 
ported suits. This type of objection, if valid, would have nothing 
to do with the physical power concept of jurisdiction and is more 
like the objection which carriers have been permitted to urge un- 
der the commerce clause. Hence possibly these objections can 
only be urged directly. The unfortunate limitations of our legal 
vocabulary would permit the same word jurisdiction to be used in 
connection with both types of objections. 

The excuse for the foregoing elaborate and perhaps unduly 


815. These present an argument that a decision upholding a default judgment chal- 
lenged under the due process clause amounts to a holding that the judgment would 
be entitled to full faith and credit if sued on in another state. 

59 See Riverside Mills v. Menefee, 237 U. S. 189 (1915). The Court did not 
cite York v. Texas, 137 U. S. 15 (1890), holding that the due process clause is not 
violated by a state practice which confines defendant to collateral attack as a means 
of invoking the protection of the clause. That the mere rendering of a judgment 
by a court without jurisdiction may be a deprivation of property, becomes easy to 
understand when we conceive of special appearances as giving a court power to pass 
on its own jurisdiction, subject to ultimate review by the Supreme Court, so that 
on failure to appeal the jurisdictional issue may become res judicata. See Note 
(1928) 41 Harv. L. REv. 1055. 

60 As in Power Mfg. Co. v. Saunders, 274 U. S. 490 (1927). 
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theological discussion of what might seem a rather narrow point 
of practice, is that the future development of the constitutional 
limitations on the place of trial is tied up with the question of how 
they are to be raised. Are these doctrines to be kept flexible and 
adaptable to the infinite variety of situations which may arise? 
Or will there be crystallization into new categories which may 
turn out to be as arbitrary and unsatisfactory as the old? The 
real need of protecting defendants from vexatiously transported 
litigation can be met without creating new traps for unwary plain- 
tiffs only if the defendants are required to be prompt in coming 
in and pointing out their objections to the forum selected. 

At its best, development of the constitutional limitations im- 
plicit in the due process and commerce clauses can not solve all 
the difficulties as to the proper place of trial. The method of con- 
stitutional limitation is only calculated to deal with the grossest 
errors of judgment on the part of state courts and legislatures, 
with cases of obvious unfair discrimination, or obvious failure to 
exercise any judgment at all as to what the ends of justice may 
require. The states must be left free to handle as they see fit 
the cases where there is room for reasonable differences of opinion 
as to the appropriate place of trial. Due regard for the volume 
of business which the Supreme Court can handle would alone 
preclude its taking upon itself the making of nicer adjustments. 


VI 


What devices are there, then, outside the field of constitutional 
law? A direct, simple, and flexible way of meeting the issue is to 
dismiss or stay an action whenever it appears that some other 
available forum would better meet the ends of justice — to recog- 
nize something like the civil law plea of forum non conveniens. 
A recent article marshals convincing evidence that while Anglo- 
American courts have not been employing the Latin phrase they 
have been dismissing actions on grounds of convenience.“ How- 
ever, partly owing to a distrust of discretionary powers and partly 
owing to a supposed constitutional difficulty, there have been 
many decisions flatly denying that a court with jurisdiction has 


61 Blair, The Doctrine of Forum Non Conveniens in Anglo-American Law 
(1929) 29 Cor. L. REv. 1. 
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any choice but to exercise it. One result of this notion we 
have already seen—the various attempts to limit jurisdiction 
with reference to what place of trial is appropriate. The 
growth of constitutional limitations would have been much less 
luxuriant had state courts felt free to dismiss on discretionary 
grounds. 

Realization that many courts would insist on showing undue 
hospitality to imported claims has led to attacks on the problem 
in the states where they arise. There have been futile legislative 
attempts to make causes of action non-exportable. The statutes 
have taken the form of providing that there shall be no liability 
unless suit is brought within the state of origin. These restric- 
tions have been disregarded when plaintiffs have sued in courts of 
other states, and the Supreme Court has held that this does not vio- 
late the full faith and credit clause.*? A state which creates a 
cause of action inherently transitory in character can not curb its 
flight. The result fits ii. with the generalization that procedure 
depends upon the law of the forum. Back of the judicial hostility 
to this type of legislation may also be a conviction that the legis- 
lation is too drastic. It does not allow for the cases where there 
would be a failure of justice if the plaintiff could sue only in the 
state of origin, as where he has to go to another state to get juris- 
diction over a defendant who has withdrawn after the injury, or 
to find property, or for cases where the plaintiff may have been 
injured while temporarily in the state and wants to sue at home. 
Legislation can not hope to anticipate the various situations which 
may arise. 

No such objection applies to restraining the export of causes 
of action by injunction. The equity tradition is adapted to a nice 
weighing of all the interests involved, and to imposing conditional 
decrees as occasion may require. For instance, plaintiff’s claim 
that he needs to go elsewhere to attach property could be met by 
conditioning the injunction on the equity of plaintiff’s giving bond 
to satisfy any judgment obtained against him in a local court of 
law, or, if the Statute of Limitations has run since the foreign 


82 Atchison, Topeka & Santa Fe Ry. v. Sowers, 213 U. S. 55 (1909) (common 
law liability) ; Tennessee Coal Co. v. George, 233 U. S. 354 (1914) (action under 
state employer’s liability act). See Davis, Where May the Injured Sue? (1914) 
2 Va. L. REV. 33. 
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action was begun, plaintiff could be required to stipulate to waive 
it, or he might be required to codperate in expediting trial. 

The fact that the court has jurisdiction over the parties and 
can pass intelligently on the appropriateness of the foreign forum 
does not prove that it is proper for it todo so. The real question 
is whether any court other than that invoked to decide the merits 
of a controversy should decide initially whether the latter is the 
appropriate court to do so. The possibility of retaliation must 
give courts pause before they tread on one another’s toes. It has 
always been regarded as a very delicate matter to interfere with 
the free access of suitors to another court of equal dignity and com- 
petent jurisdiction.** The domestic forum does not have the ex- 
cuse of acting defensively to prevent embarrassing interference 
with its own administration of justice, for it has not been asked 
to make any decision on the merits, and usually can not be invoked 
by the person against whom a claim is pending, to adjudicate 
his non-liability.** Nor is there ordinarily any substantial advan- 
tage, based on its location, of having the home court determine 
the proper place for trial. Matters of fact affecting the question 
are for the court and are normally settled by affidavits, and it is a 
relatively simple matter to engage local attorneys by correspond- 
ence to make whatever argument is necessary. The principal 
reason for issuing injunctions is fear that the foreign court will not 
decide the issue properly, and conviction that the home state has 
a strong interest in having the issue determined according to its 
own views. 


63 For recent exhaustive study, see Messner, The Jurisdiction of a Court of 
Equity Over Persons to Compel the Doing of Acts Outside the Territorial Limits of 
the State (1930) 14 Minn. L. REv. 494, 495-506. See also Note (1919) 33 Harv. L. 
Rev. 92; Pound, The Progress of the Law, 1918-1919 Equity (1920) 33 Harv. L. 
REv. 420, 425-28; Note (1922) 22 Cor. L. REv. 360; (1925) 25 Cov. L. REv. 372. 

64 The recent extensive adoption of declaratory judgment acts suggests the pos- 
sibility that the law defendant may request the home state to adjudicate his non- 
liability, and that such judgment might bar the further maintenance of the foreign 
action, thus obviating the difficulty of enforcing injunctions which do not involve 
passing on the merits. The writer knows of no instance where this was done. 
The legislation involved in Atchison, Topeka & Santa Fe Ry. v. Sowers, 213 U. S. 
55 (1909), contained ingenious provisions for summary determination of liability 
in case plaintiff should attempt to sue abroad contrary to its provisions. 

65 Cf. Kempson v. Kempson, 58 N. J. Eq. 94, 43 Atl. 97 (1899) (New Jersey 
defendant enjoined from continuing divorce action in North Dakota where he was 
falsely claiming to be domiciled). 
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Fear of the foreign court’s decision must be based on a rule of 
law to which it is committed, and not on a distrust of its ability 
to act fairly and impartially in the exercise of the discretion open 
to it.*° Ifthe foreign court would dismiss an action on the ground 
that it is not an appropriate forum, there would be no excuse for 
the local equity court arrogating to itself the decision of this issue. 
Injunctions are granted on the assumption that the foreign forum 
will entertain transitory actions whenever the defendant is subject 
to its jurisdiction. That this may also be the view of the home 
court, will not prevent an injunction from issuing.*’ The injunc- 
tion is used not because there is any need for an equitable remedy, 
nor because of any advantages of equity practice, but to secure a 
new deal where the rule at law seems to have reached an unsatis- 
factorily rigid state. 

There is an analogy in the closely related question of enjoining 
foreign actions brought to “ evade ” the local law. To simplify 
analysis, it will be assumed that both parties live where the cause 
of action arose. This has been the situation in most cases where 


66 See Bank of Pittsburgh Nat. Ass’n v. United Elec. Coal Co., 142 Atl. 368 
(Del. 1928) ; Freick v. Hinkly, 122 Minn. 24, 141 N. W. 1096 (1913). 

6? Compare Smith v. Empire State-Idaho Mining & Dev. Co., 127 Fed. 462 
(D. Wash. 1904) ; Reynolds v. Day, 79 Wash. 499, 140 Pac. 681 (1914), intimating 
that there is no discretion to decline jurisdiction with respect to claims of non- 
residents arising in Idaho, with Northern Pac. Ry. v. Richey & Gilbert Co., 132 
Wash. 526, 232 Pac. 355 (1925), enjoining as unduly burdensome on the equity 
plaintiff an action in Minnesota. Compare Eingartner v. The Illinois Steel Co., 
94 Wis. 70, 68 N. W. 664 (1896), holding constitution prevents denying an Illinois 
resident the privilege of suing an Illinois corporation in Wisconsin, with Chicago, 
Milwaukee & St. Paul Ry. v. McGinley, 175 Wis. 565, 185 N. W. 218 (1922), intimat- 
ing that it is proper to enjoin Wisconsin plaintiff from taking his suit to a forum 
remote and burdensome to defendant, but refusing to enjoin action in adjoining 
county in Minnesota. Compare Pullman Co. v. Lawrence, 74 Miss. 782, 22 So. 
53 (1897), denying power to dismiss, with Fisher v. Pacific Mut. Life Ins. Co., 112 
Miss. 30, 72 So. 846 (1916), recognizing foreign injunction as a reason for dis- 
missing, and approving the issuance of an injunction against vexatious exportation 
of suits. See also cases cited in note 68, infra. For a view regarding the injunction 
cases as authority for dismissal by the law forum, see concurring opinion of Cas- 
sody, C. J., in Eingartner v. The Illinois Steel Co., supra, approved by the writer of 
the Note in (1924) 32 A. L. R.6, 19. The Louisiana cases seem consistent with this 
view. See Stewart v. Litchenberg, 148 La. 195, 86 So. 734 (1920), prohibiting lower 
court from entertaining suit by Nebraska plaintiff against Nebraska defendant 
temporarily in Louisiana, and Missouri Pac. Ry. v. Harden, 158 La. 889, 105 So. 2 
(1925), which approves issuing an injunction in an appropriate case, although 
denying that the instant facts warranted it. 
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injunctions have issued. The implication of the word “evade ” 
is that the local equity court thinks a particular transaction ought 
to be governed by its own law and that if it allows the foreign 
action to go on, the law of the forum will be applied. It may be 
that the same judge in a law case would apply the domestic law to 
a similar foreign claim. 

Here the injunction is used because of the unsatisfactory extent 
to which Anglo-American courts have pushed the dogma that pro- 
cedure depends upon the law of the forum. To a certain extent 
the rule is founded on a practical necessity. It would be an in- 
tolerable burden on court and counsel, and consequent expense 
and delay would be enormous, if those at the forum were com- 
pelled to master all the intricacies of an unfamiliar practice. To 
the extent that it is impossible to trace a definite connection be- 
tween the application or non-application of a particular procedural 
rule and the outcome of the case, it does not shock us to follow the 
rule of the forum. We look on the two systems as different means 
toa common end. Who shall say which is the better? 

But what of such matters as exemption laws, rules against giv- 
ing preferences, rules of limitations, rules excluding a particular 
type of testimony or witness? It is easy to see how the giving of 
relief and the character of the relief if given may depend upon the 
choice between the /ex fori and the lex loci as to some one of these. 
Those who think of our system of justice as something more than 
a game of chance are shocked that matters so vitally affecting the 
outcome of the litigation should depend on anything so fortuitous 


68 Compare East Tenn., Va. & Ga. R. R. v. Kennedy, 83 Ala. 462, 3 So. 852 
(1887) with Allen v. Buchanan, 97 Ala. 399, 11 So. 777 (1892) ; Mumper v. Wilson, 
72 Iowa 163, 33 N. W. 449 (1887), with Lyon & Co. v. Callopy, 87 Iowa 567, 
54 N. W. 476 (1893) ; Sandage v. Studebaker Bros. Mfg. Co., 142 Ind. 148, 41 N. E. 
380 (1895), with Baltimore, etc. R. R. v. Hollenbeck, 161 Ind. 452, 69 N. E. 136 
(1903) ; Goodwin v. Claytor, 137 N. C. 224, 49 S. E. 173 (1904) ; Wierse v. Thomas, 
145 N. C. 261, 59 S. E. 58 (1907). For other cases, see (1905) 1 L. R. A. (Ns.) 
195; (1907) 15 L. R.A. (N.s.) 1008. In National Tube Co. v. Smith, 57 W. Va. 210, 
50 S. E. 717 (1905), wages exempt by the law of the domicil of plaintiff and defend- 
ant were garnished in state A, and resort was had to equity in A. An injunction 
was denied, the court reasoning that the practice of issuing injunctions at the domicil 
recognizes lack of any remedy at the forum. A few cases refuse to permit garnish- 
ment of wages on account of exemption laws of the state where plaintiff and 
defendant reside, saying that they will not permit plaintiff to “evade” the law of 
his domicil. See (1914) 12 Micu. L. Rev. 487. 
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as the place of trial. This feeling is doubtless responsible for the 
tendency of some American and most continental courts to clas- 
sify many of these as matters of substance and apply the /ex loci. 
The more orthodox Anglo-American courts of law seem to ignore 
these practical considerations in order to preserve the logical sym- 
metry of the distinction between procedure and substantive law. 
The only escape has been resort to equity, which has enforced its 
view that the local law should govern, by confining the law plain- 
tiff to suit in a local court of law.°° The commonest and most 
generally accepted instances for issuing the injunction are to 
prevent “ evasion ” of the local exemption and insolvency laws.” 
There is less authority for and more criticism of injunctions to pre- 
vent the law plaintiff from taking advantage of more favorable 
foreign rules for determining the issues of fact — or as to what 
may be a defense."* Where the equity plaintiff can only show that 
the foreign procedure decreases his chance of victory without be- 
ing at all certain to lead to a different result, he has little chance 
of getting his injunction."* There must be a strong case. 
Assuming an injunction is obtained, will it be of avail to the law 
defendant? ® If the law plaintiff continues his residence or has 


6° This generalization as to the continental law is based exclusively on the 
footnotes to Lorenzen, Cases oN Conriict oF Laws (2d ed. 1924) c. IV, Pro- 
cedure. See also Lorenzen, The Statute of Frauds and the Conflict of Laws (1923) 
32 YALE L. J. 311, 327. 

70 The constitutionality of issuing the injunction was approved by a divided 
Court in Cole v. Cunningham, 133 U.S. 107 (1890). 

71 See Weaver v. Alabama Great So. R. R., 200 Ala. 432, 76 So. 364 (1917), 
enjoining suit in Georgia court which would not apply the Alabama rule that failure 
to stop, look, and listen requires a directed verdict for defendant. Meeting the 
law plaintiff’s argument that this was procedural and that by Alabama law the lex 
fori should govern, the court said there would be ground for an injunction if Georgia 
law disqualified the only witness. Culp v. Butler, 69 Ind. App. 668, 122 N. E. 684 
(1919), enjoined an Illinois action on a claim barred by the Indiana Statute of 
Limitations. Cases of this type are criticized in Note (1919) 33 Harv. L. Rev. 92, 
94, and by Pound, supra note 63, at 427. 

72 See Chicago, Milwaukee & St. Paul Ry. v. McGinley, 175 Wis. 565, 185 N. W. 
218 (1921); Chicago, Milwaukee & St. Paul R. R. v. Wolf, 226 N. W. 297 (Wis. 
1929) ; Missouri-K.-T. R. R. v. Ball, 126 Kan. 745, 271 Pac. 313 (1928) ; American 
Express Co. v. Fox, 135 Tenn. 489, 187 S. W. 1117 (1916); Reed’s Adm’rx v. 
Illinois Cent. R. R., 182 Ky. 455, 206 S. W. 794 (1918) (injunction issued because 
of remoteness of foreign forum, the court expressly denying that differences in 
procedure were relevant). 

73 For careful analysis of cases, see Note (1930) 39 Yate L. J. 719. See also 


j 


PLACE OF TRIAL IN CIVIL ACTIONS 1245 


permanent property there, the equity court has adequate power 
to compel obedience to its decree. Unfortunately it is likely to be 
impotent in one of the most frequent cases of vexatiously trans- 
ported litigation — where an impecunious personal injury claim- 
ant has put his case in the hands of a foreign ambulance chaser 
who offers to support him while it is pending. The ambulance 
chaser has only to persuade him to remove to the state where suit 
is to be brought. He may then defy with impunity the processes 
of the equity court at his former home.” 

The efficacy of the injunction depends upon whether the for- 
eign court will recognize it as a reason for dismissing the law 
action brought or continued in defiance of it. Does the full faith 
and credit clause require recognition of it? It is hard to see why 
the equity decree should be entitled to any greater recognition than 
a statute of the same state prohibiting the export of causes of 
action.” There is no finding of fact with respect to the matter 
in dispute between the parties — only an expression of the local 
policy with respect to the place where trial ought to take place. 
At one time there was doubt whether the equity court could issue 
an injunction without denying full faith and credit to the judicial 
proceedings of the foreign law court. This difficulty was circum- 
vented by saying that it was not the foreign court but the equity 
defendant whose action was enjoined.” If the equity decree were 


Messner, supra note 63, at 500; Conriicr or Laws RESTATEMENT (1929) § 493, 
and explanatory note. 

74 “ Ambulance chasing ” was involved in Reed’s Adm’rx v. Illinois Cent. R. R., 
supra note 72 (granting injunction) ; Chicago, Milwaukee & St. Paul Ry. v. Wolf, 
226 N. W. 297 (Wis. 1929) (denying injunction because of insufficient showing of 
hardship on defendant). See facts shown and taken notice of in Davis v. Farmers 
Co-operative Co., 262 U.S. 312 (1923). 

75 See supra note 60. See Langmaid, The Full Faith and Credit Required for 
Public Acts (1929) 24 Itt. L. REv. 383, 403, 408, suggesting that whether the law 
forum is required to give full faith and credit to the equity decree depends on 
whether such decree is constitutional, and challenging the soundness of the doctrine 
of Cole v. Cunningham. The author’s thesis is that substantially similar credit is to 
be extended to statutes and to decrees attempting the same thing. Atchison, 
Topeka & Santa Fe Ry. v. Sowers, and Tennessee Coal Co. v. George, both supra 
note 62, are explained on the ground that the legislatures at the situs had no jurisdic- 
tion to legislate with reference to suit in other states on actions transitory in 
nature. Possibly a statute limited in terms to the usual case where injunctions issue 
would have fared better. 

76 See Messner, supra note 63, citing Cole v. Cunningham, 133 U. S. 107 (1890), 
and Dehon v. Foster, 4 Allen 545, 550 (Mass. 1862). 


: 
\ 
? . 


1246 HARVARD LAW REVIEW 


entitled to full faith and credit, the injunction would be in every- 
thing but form an order restraining the foreign court itself. Ac- 
cordingly there is almost no substantial authority for compulsory 
recognition of the decree in the foreign law court.” 

It seems doubtful whether the problem would be greatly changed 
by Congress passing the American Bar Association bill for extend- 
ing the full faith and credit clause to all equitable decrees. While 
Congress is given power to prescribe the manner in which public 
acts, records, and judicial proceedings shall be proved, and the 
effect thereof,”* the existing legislation, which dates from 1790, 
seems so far as judicial proceedings are concerned to be as sweep- 
ing as the constitutional grant of power. After providing for the 
manner of authenticating another state’s records and exemplifica- 
tions it requires that they “ shall have such faith and credit given 
to them . . . as they have by law or usage in the courts . . . of 
the state . . . from which they are taken.” ” 


77 The issue has not been directly passed on by the Supreme Court. A dissenting 
opinion of a state court was all that could be found by the writer of Note (1930) 
39 Yate L. J. 719. He cites the following cases refusing recognition and points 
out that even the few cases granting it do not hold that recognition is obligatory. 
Nichols & Shepard Co. v. Wheeler, 150 Ky. 169, 150 S. W. 33 (1912) (Tennessee 
interlocutory decree held no bar, without discussion); State ex rel. Bossung v. 
District Court, 140 Minn. 494, 498, 168 N. W. 589, 591 (1918); Frye v. Chicago, 
R. I. & Pac. Ry., 157 Minn. 52, 195 N. W. 629 (1923), certiorari denied, 263 U. S. 
723 (1924); Union Pac. R. R. v. Rule, 155 Minn. 302, 305, 193 N. W. 161, 162 
(1923); Kepner v. Cleveland, C. C. & St. L. Ry., 15 S. W.(2d) 825 (Mo. 1929) 
(evidence of foreign injunction rejected). The explanatory note to § 493 of Con- 
FLIcT OF LAWs RESTATEMENT (1929), raises the question whether, if a statute can 
not vest in a domiciliary receiver title to property elsewhere, even as against do- 
mestic creditors, any greater effect should be accorded an injunction against foreign 
suits. The restatement makes the question turn on whether the injunction affects 
the merits, but gives as an illustration: 

“2. A, a creditor of B, is enjoined in a court of state X, the domicil of both, 
from obtaining payment of his claim in any state in competition with other credi- 
tors. A makes an attachment on property of B in state Y. On the injunction in 
X being shown to the court in Y, by another creditor, the attachment will be 
dissolved.” 

78 U.S. Const. Art. IV, § 1. 

7 The quoted language dates from 1 Stat. 122 (1790). The present form is 
found in 28 U. S. C. § 688 (1926). For history of the legislation, see Langmaid, 
supra note 75, at 387. For amendments not here relevant, see 2 Stat. 298 (1804) ; 
16 Stat. 419 (1871). For text of proposed bill, see (1927) 52 A. B. A. REP. 292, 319. 
It provides for registration and thereupon giving the same effect as if originally 
rendered in the court where registered, “to every judgment, decree or order” of 
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The statutory paraphrase of the constitutional provision makes 
the existing decisions turn on the extent of the constitutional obli- 
gation, and not merely on the interpretation of existing federal 
legislation. The proposed bill would simplify the procedure in 
cases where a foreign decree would now be entitled to recognition. 
Insofar as the bill attempts anything more, its enactment would 
be significant only as an expression, more specific than hereto- 
fore, of how far Congress thinks the full faith and credit clause 
should extend. As such it would be only persuasive, and not even 
that except on points still open under the existing decisions. It 
may be that under the proposed bill or possibly even under exist- 
ing legislation, faith and credit will be generally extended to such 
equitable decrees as relate to disposal of the merits of the contro- 
versy.*° But before we are ready for compulsory recognition of 
injunctions against suit in particular courts there must be a clearer 
demarcation of the extent to which the granting of such injunc- 
tions is consistent with due respect for the foreign court of law — 
of the extent to which any court other than the law forum should 
have ultimate power to decide whether it shall try a cause against 
a defendant subject to its jurisdiction. Perhaps it is proper to 
lodge this ultimate power in a court which is at the domicil of both 
parties and where the cause of action arose. It certainly would not 
be appropriate to accord such power to every court that happens 
to get jurisdiction over the law defendant. 

A stronger case can be made for discretionary recognition of the 
equity decree. If the court in which the law action is pending 
would not as a court of law entertain the law defendant’s plea 
that it is an inappropriate forum, but would as a court of equity 
issue an injunction to prevent one of its own residents from bring- 
ing a vexatious action abroad, it can not regard a similar decree 
of another court as an unwarranted interference. It should respect 
the foreign decree and hope that foreign courts will respect its own 
similar decrees. The same argument would apply in favor of dis- 
cretionary foreign recognition of injunctions to prevent “ eva- 
sion ” of local exemption laws and the like. 


a court of a state, having jurisdiction, “ requiring that money be paid, or that any 
act shall or shall not be done, or establishing a status, or investing any person with 
authority over property.” Cf. Note (1930) 39 YALE L. J. 719, 725. 

80 ConFLict oF Laws RESTATEMENT (1929) § 493. 
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There is some authority for discretionary recognition.“ Many 
of the cases disregarding the equity decree may be explained as 
results of the recently exploded notion that the privileges and im- 
munities clause requires the same treatment for a citizen of a 
sister state suing away from his home as would be accorded a 
citizen of the forum who wants to sue at his home.** The extreme 
of this mechanistic concept was the view of the Minnesota court 
that since it would permit one of its own citizens to sue, notwith- 
standing the foreign injunction of another state, it must permit a 
citizen of another state to sue, although in defiance of a court at 
his domicil.** Another reason for denying any effect to the in- 
junction may be a feeling that the law forum should itself decide 
what cases it will try. 

The difficulty both in obtaining nt enforcing the injunction 
makes it appear a rather inadequate makeshift, of some use in 
correcting certain of the more extreme abuses resulting from the 
dogma that a court of law will entertain transitory actions wher- 
ever the defendant may be found. The chief significance of the 
equity cases, like the decisions developing constitutional limita- 
tions, is to indicate the need of meeting the issue directly by stay- 
ing or dismissing pending actions whenever another forum is more 
appropriate. The recent case of Douglas v. New York, N. H. & 
H. R. R.** points to the possibility of future development along 
this line. It is hoped to deal with this possibility in a subsequent 
article, and to touch upon the parallel problem of determining the 
appropriate county for trial, and upon the criteria which should 
govern, once a court is free to exercise discretion as to the place 
of trial. 

Roger S. Foster. 


Yate University Law ScHOoot. 


81 Fisher v. Pacific Mut. Ins. Co., 112 Miss. 30, 72 So. 846 (1916); Allen v. 
Chicago Great Western R. R., 239 Ill. App. 38 (1925). It is doubtful how to 
classify Gilman v. Ketchman, 84 Wis. 60, 54 N. W. 395 (1893) (injunction against 
interfering with receiver’s claim to foreign assets) ; see note 77, supra. 

82 See Note (1930) 39 YALE L. J. 710. 

83 State ex rel. Bossung v. District Court, supra note 77. The constitutional 
difficulty seems to have been removed by Douglas v. New York, N. H. & H. R. R., 
279 U.S. 377 (1929) ; see Note (1930) 18 Caxtr. L. REv. 159. 

84 See note 83, supra. 
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VALUATION AS A REQUIREMENT OF DUE 
PROCESS OF LAW IN RATE CASES * 


HE O'Fallon case has passed into history with the ultimate 
question of the proper methods to be used in the valuation 
of public utility property, and especially of railroads, still un- 
settled. In the light of this situation it may be profitable to re- 
examine the questions before the federal courts in valuation cases 
and the procedure by which they are raised, with a view to de- 
termining whether or not it is proper to expect that the Supreme 
Court will ever lay down final rules to be followed in determining 
“ value for rate making purposes,” and whether the Court should 
pass upon the ultimate question of the fact of ‘value for rate 
making purposes.” 

With the exception of cases involving diversity of citizenship, 
which are of little importance here, there are two classes of cases 
involving valuation coming before the federal courts, those ques- 
tioning the validity of orders of local commissions acting under 
state laws,” and those dealing with suits to set aside orders of com- 


* The writer is greatly indebted to Professor Frankfurter’s course in Administra- 
tive Law, in which his attention was first called to this question. A paper which 
was largely developed in that course and which deals with the procedural questions 
involved, Due Process in Valuation of Local Utilities was published in (1929) 
13 Minn. L. Rev. 409. The writer has drawn freely upon that paper for references. 

1 St. Louis & O'Fallon Ry. v. United States, 279 U. S. 461 (1929). See 
Morehouse, The O’Fallon Opinions of the Supreme Court (1929) 5 J. oF LAND 
& Pus. Utm. Econ. 329; Christ, The Supreme Court Decision in the O'Fallon 
Case (1929) 2 Cuicaco J. or Bus. 233; Elder, The St. Louis, O’Fallon Decision — 
What Does it Mean? (1929) 24 Inu. L. Rev. 296; Guernsey, The O’Fallon Case 
(1929) 78 U. or Pa. L. Rev. 85; Note (1929) 4 TuLane L. Rev. 135; Ryan, Public 
Utility Rate Regulation (1930) 8 Harv. Bus. Rev. 192, 205; Notes (1930) 
14 Marquette L. REv. 102; (1930) 15 Corn. L. Q. 314. 

2 The first class of cases, involving state statutes, reach the federal courts in 
two ways. The first is by appeal to the Supreme Court of the United States from 
the supreme court of the state in which the utility is located, under § 24(14) of 
the Jupicrat CopE; see 28 U. S. C. § 41(14) (1926). For examples of this sort of 
case, see Bluefield Water Works Co. v. Public Serv. Comm., 262 U. S. 679 (1923) ; 
Ohio Util. Co. v. Public Util. Comm., 267 U. S. 359 (1925) ; Southwestern Bell Tel. 
Co. v. Public Serv. Comm., 262 U. S. 276 (1923). The second is by an original 
suit brought before a special statutory court of three judges created for the purpose 
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missions acting under federal statutes.* The former arise under 
the Fourteenth Amendment to the Constitution and the latter un- 
der the Fifth. Under both the question of law is the same — was 
the réturn to the company on the rate so low, or was it so fixed, 
as to constitute taking of the — S property without due 
process of law? 

It is fundamental to an sidihetatiibt of the problems involved 
to note that in none of these cases are the federal courts fixing the 
rates to be charged.* Neither are they prescribing the procedure 
by which the state commissions reach their results.° In all cases 
except those involving the preliminary question whether or not 
the federal commissions have acted as required by Congress,° the 


of hearing suits to enjoin the rates set by municipal bodies, state legislatures, or 
commissions. See JupiciaL Cope § 266, 28 U. S. C. § 380 (1926). For examples 
of this procedure, see Georgia Ry. & Power Co. v. Railroad Comm., 262 U. S. 625 
(1923); Minnesota Rate Cases, 230 U. S. 352 (1913); Galveston Elec. Co. v. 
Galveston, 258 U.S. 388 (1921) ; Pacific Gas & Elec. Co. v. San Francisco, 265 U. S. 
403 (1924); McCardle v. Indianapolis Water Co., 272 U.S. 400 (1926) ; Willcox v. 
Consolidated Gas Co., 212 U. S. 19 (1909) ; Newton v. Consolidated Gas Co., 258 
U. S. 165 (1922) ; Newton v. Consolidated Gas Co., 259 U.S. 101 (1922) ; Ottinger 
v. Consolidated Gas Co., 272 U. S. 576 (1026). 

3 The second class of cases dealing with questions arising under federal statutes 
comes up in the form of suits to enjoin the commission from enforcing their orders 
and raises slightly different questions: First, has the commission acted according to 
the requirements laid down by Congress in its enabling statute? See JupictaL 
Cope § 208, 28 U.S. C. $§ 46, 47, 345 (1926). The O’Fallon case turned upon this 
question. St. Louis & O’Fallon Ry. v. United States, 279 U. S. 461 (1929). Sec- 
ond, if it has so acted, does the procedure under the statute deprive the party 
seeking the injunction of property without due process of law within the meaning 
of the Fifth Amendment to the Constitution? A case raising a similar point is 
Dayton-Goose Creek Ry. v. United States, 263 U. S. 456 (1924). No case has been 
found in which the Supreme Court decided this exact point. 

* Honolulu Rapid Transit Co. v. Hawaii, 211 U. S. 282 (1908); Newton v. 
Consolidated* Gas Co., 258 U. S. 165 (1922); Keller v. Potomac Elec. Power Co., 
261 U.S. 428 (1923). 

5 The procedure before the commission is governed by state statute, and can 
not be a federal question except insofar as it raises the question of arbitrary action 
under the constitutional requirements of due process of law. For an excellent dis- 
cussion of these cases, see Lilienthal, Federal Courts and State Regulation of Public 
Utilities (1930) 43 Harv. L. Rev. 379. In the cases arising from federal commis- 
sions, the procedure by which the commission reaches its results is fixed by acts of 
Congress. The court’s only power is to determine whether the commission has 
followed its mandate and whether that mandate is constitutional. 

® The effect of the courts’ decision in these cases will be discussed later. See 


notes 85-05, infra: 
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ultimate and determining question before the court appears to 
have been: Does the rate as fixed by the commission yield a 
financial return which is so unreasonably low as to constitute 
confiscation? Stated in the language of the courts, “there must 
be a fair return upon the reasonable value of the property ” be- 
ing used by the public.’ 

The meaning of fair return, the theories of determining value, 
and the failure of the courts to arrive at any satisfactory means 
of reaching the answer to these economic questions, have been 
discussed at length elsewhere,® and need not be repeated here. 
In order to determine whether the courts can be expected to lay 
down rules for the guidance of commissions in finding a rate base 
and whether or not the court should ever pass upon the ultimate 
question of value for rate making purposes, it is necessary to 
analyze the concept of due process of law as it applies to valuation 
cases. 


I. RATE CASES FROM STATE CouRTS 


Let us examine first the cases arising under state statutes to de- 
termine whether or not the methods of the federal courts can de- 
velop any rules to guide the commissions in determining “ value 
for rate making purposes.” ° 


7 See State ex rel. S. W. Bell Tel. Co. v. Public Serv. Comm., 262 U. S. 276, 287 
(1923). See also San Diego Land and Town Co. v. National City, 174 U. S. 739, 
757 (1899) ; Willcox v. Consolidated Gas Co., 212 U. S. 19, 41, 52 (1909) ; Minne- 
sota Rate Cases, 230 U. S. 352, 454 (1913); Denver v. Denver Water Co., 246 
U. S. 178, 191 (1918) ; Newton v. Consolidated Gas Co., 258 U. S. 165 (1922); 
Galveston Elec. Co. v. Galveston, 258 U. S. 388 (1922); Bluefield Water Works 
Co. v. Public Serv. Comm., 262 U. S. 679, 690 (1923) ; Georgia Ry. & Power Co. v. 
Railroad Comm., 262 U. S. 625, 631 (1923). 

8 See Beutel, Due Process in Valuation of Local Utilities (1929) 13 Munn. L. 
Rev. 409, and authorities there cited. 

® Great difficulties have been caused by a misunderstanding of the meaning and 
application of decisions cf the United States Supreme Court on this question. Tak- 
ing as a cue the terms “ rate base” and “ valuation for rate making purposes,” 
which are so common in the language of the courts, some commissions have looked 
to the decisions of the Supreme Court for a formula to be used mechanically in 
setting rates and in establishing the value of the property with which the return is 
to be earned. See Indiana Pub. Serv. Comm. Order No. 7080; Transcript of 
Record 25-27, McCardle v. Indianapolis Water Co., 272 U. S. 400 (1926) ; Wood v. 
Elmira Water, Light & R. R., P. U. R. 1927B 400, 488; Re Hope Independent 
Tel. Co., P. U. R. 1927C 449, 451; see also Southwestern Bell Tel. Co. v. Public 
Serv. Comm., 262 U. S. 276, 296 (1923). But for a more wholesome view, see Re 
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The Function of Commissions and the Economic 
Considerations Involved 


In order to answer this question it is necessary to examine 
briefly the economic and legal significance of the function of the 
commissions and courts. It is the duty of the commissions under 
their various state statutes to set reasonable rates, and it is the 
function of the courts under the Federal Constitution to test the 
validity of these rates when they are questioned. In the past 
the measure of constitutionality seems to have been not whether 
they are reasonable, but whether they yield a fair return on the 
value of the utilities’ property. There is a clear distinction be- 
tween a reasonable rate which it is the duty of the commission to 
fix, and a confiscatory rate which the courts will enjoin.” 

In this distinction lies the true meaning of the standards of 
valuation used in the federal courts. The base on which the 
federal courts work when evaluating utility property is the value 
at the beginning of confiscation. The terms used to express the 
result thus obtained should be, not “ valuation for rate making 


purposes ” and “ rate base,” but rather “ valuation for constitu- 
tional purposes,” and “confiscation point.” The commission is 
setting an upper limit above which individual schedules of rates 
can not go; the court is attempting to find a lower limit below 
which the return from these rates can not fall. Hence the com- 
missions, acting within their grant of power from the legislature, 
are attempting to weigh economic factors to determine and en- 


Duluth St. Ry., P. U. R. 1923D 705, 727 et seg.; Re City of Milwaukee, P. U. R. 
1927B 229, 238; and for laudable independence on the part of a commission, see 
Consumers v. Worcester Elec. Light Co., P. U. R. 1927C 705. For a summary of the 
attitude of commissions on this point, see Note P. U. R. 1927C 66s. 

The lower federal courts in turn have been misled by the commissions, and have 
been attempting to correct the theories used by them in finding value as a basis upon 
which to calculate rates. See Monroe Gaslight & Fuel Co. v. Michigan Pub. Util. 
Comm., 292 Fed. 141, 143 (E. D. Mich. 1923); Van Wert Gaslight Co. v. Public 
Util. Comm., 299 Fed. 670, 673, 674 (S. D. Ohio 1924) ; Worcester Elec. Light Co. 
v. Attwill, 23 F.(2d) 891 (D. Mass. 1927) (temporary injunction restraining en- 
forcement of rates fixed by commission in opinion cited supra). But the only point 
of law that can be raised in these courts is the application of the Fourteenti. 
Amendment to the rates already fixed by the commissions. 

10 See an excellent article by Merrill, The Distinction Between a Nonconfisca- 
tory Rate and a Just and Reasonable Rate (1929) 14 Corn. L. Q. 447. 
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force a “ reasonable rate”; ** the federal courts have been at- 
tempting to discover whether their rate, be it reasonable or not, 
is confiscating the utilities’ property. The federal courts have 
never held that it was sufficient for the company to show that the 
rate infringed upon some claim to a tangible or intangible prop- 
erty interest. Attention, usually, is directed not to any property 
taken directly, but to failure of the rate questioned to yield a fair 
return. In other words, it is incumbent upon the plaintiff to show 
that return on the rate as set is unreasonably low, or that the 
commission acted in an arbitrary manner which resulted in an 
unreasonably low rate.’* Insofar as the determination whether 
or not the return upon the property is unreasonably low involves 
a question of valuation, it is clear that the figure sought by the 
court should be the lowest reasonable value, or the limit below 
which the return can not go within the contemplation of reason- 
able men. There is also a constitutional upper limit above which 
the individual rates can not be raised, which may be determined 
in a suit by a customer to enjoin the collection of a rate because 
it is so unreasonably high as to deprive him of property without 


due process of law.** Between these points of unreasonably low 
return and unreasonably high rates lies the area of the commis- 
sions’ discretion, upon which no court should infringe. 

Since the federal courts, when they go into questions of value, 
are attempting to find the lowest reasonable measure of return,** 


11 The statutes authorizing the creation of commissions and stating their powers 
which exist in most states usually proscribe that rates shall be “ just and reasonable.” 
See A Survey or State Laws on Pustic Urtrity ReGuLaTIon (1928) 10; the 
Untrorm Pvustic Urmirtes Act art. III, § 8, par. 204, provides that rates shall be 
“just, reasonable and sufficient”; see Nasu, Economics oF Pusiic UTmries 
(1925) c. VI, and material there cited. 

12 Willcox v. Consolidated Gas Co., 212 U. S. 19, 54 (1909); Knoxville v. 
Knoxville Water Co., 212 U. S. 1, 17-18 (1909) ; Galveston Elec. Co. v. Galveston, 
258 U. S. 388 (1922); Brush Elec. Co. v. Galveston, 262 U. S. 443 (1923) ; Georgia 
Ry. & Power Co. v. Railroad Comm., 262 U. S. 625, 634 (1923); see also South- 
western Bell Tel. v. Public Serv. Comm., 262 U. S. 276, 290 (1923); United Fuel 
Gas Co. v. Railroad Comm., 278 U. S. 300 (1929). 

18 United Light & Heat Corp. v. Niagara Falls Gas & Elec. Light Co., 23 F.(2d) 
719 (W. D.N. Y. 1927). See also Smyth v. Ames, 169 U. S. 466 (1898). Contra: 
White Hover Boro v. Public Serv. Comm., 80 Pa. Super. 536 (1923); Scranton v. 
Public Serv. Comm., 80 Pa. Super. 549, 558 (1923); see also Merrill, supra note 10, 
at 451. 

14 Since a large majority of rate cases in the federal courts have been attacks 
by the utility upon the rates fixed by legislatures or by the commissions, the atten- 
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it is clear that if the commissions adopt as their basic valuation 
for setting rates the same measure of valuation which the courts 
use in testing unreasonably low return, the commission is con- 
stantly on the border line of confiscation. Moreover, the amount 
of any future return from a projected rate is a pure hypothecation 
upon which reasonable men can differ, and the actual return when 


tion of the courts has been centered almost exclusively on the finding of this mini- 
mum limit of the commissions’ discretion. One would therefore expect to find that 
the valuation used by the federal courts is the lowest value which reasonable men 
can place upon the property. This was the plain intent of the early decisions. 
Smyth v. Ames and the early cases which followed, came after a long period of 
falling prices. See Mircuett, Bustness Cycies (1913) c. IV. Present valuation 
was the lowest reasonable value that could be placed on the property. For expres- 
sions of this policy by the courts themselves, see Smyth v. Ames, 169 U. S. 466, 
479-80, 544 et seq. (1898); San Diego Land and Town Co. v. National City, 
174 U.S. 739, 757 (1899) ; San Diego Land and Town Co. v. Jasper, 189 U. S. 439, 
442-43 (1903); Stanislaus County v. San Joaquin and King’s River Canal and 
Irrig. Co., 192 U.S. 201, 214 (1904). See also Minnesota Rate Cases, 230 U. S. 352, 
433 (1913) ; Southwestern Bell Case, 262 U. S. 276, 298 (1923). Immediately after 
these decisions prices began to rise. But the courts and commissions became so 
engrossed in the problem of determining the elements of present value, that they 
overlooked the fact that the economic basis upon which the earlier courts had 
rested their decisions was destroyed. 

The difference of opinion in the Supreme Court upon the proper constitutional 
measure of value is not due to any difference as to the propriety of the rule that 
the value to be used is the lowest value which reasonable men can place upon the 
property, but is simply a difference as to the proper means of reaching this value. 
See McCardle v. Indianapolis Water Co., 272 U.S. 400, 408, 421 (1926). Mr. Justice 
Butler, however, speaking for a majority of the Court, fell into the error of assuming 
that it is bound as a matter of law to regard present value as that constitutional 
measure. Ibid. at 408. See Mr. Justice Brandeis’ dissent. Jbid. at 421. Recogni- 
tion that the changing economic phenomenon of rising prices has caused the measure 
of the lowest reasonable value to shift to original cost has led to advocacy of the 
prudent investment theory as the proper measure of valuation. See dissenting 
opinions of Brandeis, J., in the Southwestern Bell Case, 262 U.S. 276, 289 (1923), 
Pacific Gas Co. v. San Francisco, 265 U. S. 403, 416 (1924), and the Indianapolis 
Water Co. Case, 272 U. S. 400, 421 (1926); and for a further discussion of this 
theory see Richberg, A Permanent Basis for Rate Regulation (1922) 31 YALE L. J. 
263, 266, 279; Hale, The “ Physical Value” Fallacy in Rate Cases (1921) 30 YALE 
L. J. 710, 720; Henderson, Railway Valuation and the Courts (1920) 33 Harv. L. 
Rev. 902, 1031; Bonbright, The Economic Merits of Original Cost and Reproduc- 
tion Cost (1928) 41 Harv. L. Rev. 593. 

It is interesting to note that when prices were falling the representatives of the 
public contended for present value as the proper standard while the counsel for the 
utilities advocated original cost. See the arguments of Mr. Webster representing 
the state of Nebraska in Smyth v. Ames, 169 U. S. 466, 479 (1898), and the argu- 
ments of Mr. W. J. Bryan in the same case advocating the reproduction theory. Ibid. 
at 489 et seg. For the position originally taken by the utilities, see San Diego Land 
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the rate is put into effect may vary from any advance estimate. 
Thus it is clear that a commission which adopts the courts’ meas- 
ure for testing rates as its own basis of setting rates is treading on 
dangerous ground which will involve constant attacks upon its 
findings and numberless reversals.'** The methods of a state com- 
mission must not be dictated by the decisions of the federal courts, 
but by experience and sound principles of economics and engineer- 
ing. The commission itself must work out the technique to fit any 
given case. It is only after the rates are fixed that the courts 
become interested. 

The more difficult question is presented when judicial review 
of rates is involved. Must the courts go into the “ fact of value ” 
in determining the constitutionality of the commissions’ action in 
setting rates? 


The True Meaning of the Ohio Valley Water Case 


At the outset of this inquiry it is necessary briefly to dispose 
of the Ohio Valley Water case,’® in which the Supreme Court, 


and Town Co. v. National City, 174 U. S. 739, 757 (1899). Contrast the positions 
taken in a period of rising prices. For the adoption of Mr. Bryan’s argument by the 
attorneys for the railroads, see the answer of Mr. Pierce Butler, now Mr. Justice 
Butler, to a question as to measure of value for railroad property, in the Texas and 
Midland case, Valuation Docket No. 2, 75 I. C. C. 1, 69 (1918). See also Goddard, 
The Evolution of Cost of Reproduction as the Rate Base (1928) 41 Harv. L. Rev. 
564, 572; and summary of reply brief of railroads in O’Fallon case, U. S. Daily, 
Jan. 3, 1929, at 2681; report of oral argument in O’Fallon case, U. S. Daily, 
Jan. 4, 1929, at 2691 et seg. For the altered position of the representatives of the 
public in the matter, see oral argument of Mr. Fisher for the commission in O’Fallon 
case, U. S. Daily, Jan. 5, 1929, at 2708. The possibility of an era of falling prices, 
with its corresponding change of position by the litigants, is to a degree forecast by 
Mr. Justice Brandeis’ dissent in the O’Fallon case. 279 U. S. at 472 et seq. Cf. 
Daniels, The O’Fallon Decision (1929) 8 Harv. Bus. REv. 1. 

The true measure of value for constitutional purposes, i.e., of the confiscation 
point, is to be found in both theories. Thus in a period of falling prices the con- 
stitutional measure of value to be used by the courts to determine the lowest limit 
of return becomes “ present value,” or “ reproduction”; while in a period of 
rising prices it is “ historical cost ” or “ prudent investment.” However, neither is 
a fixed rule, but simply a measure by which the courts are attempting to apply the 
standard of unreasonably low return. 

15 This in part may account for the fact that the federal courts have reversed 
the commissions in over 87 per cent of the cases involving the fact of value. See 
Beutel, supra note 8, at 434 et seq., and cases there cited. 

16 Ohio Valley Water Co. v. Ben Avon Borough, 253 U.S. 287 (1920). 
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with three justices dissenting,’’ held that a Pennsylvania law ** 
denying the courts power to make an independent inquiry into 
the fact of value was unconstitutional. Using this case as a basis, 
it has been argued by eminent counsel ** that the constitutional 
requirements of due process of law demand that the courts make 
an independent determination of the ‘fact of value in all cases in 
which a whole system of rates is challenged. The argument in 
support of the case and the propositions deduced from it are based 
purely on a type of formal logic which can be briefly reduced to 
a series of syllogisms: 


The Constitution provides three branches of government, legis- 
lative, executive, and judicial, 

Rate making is not executive nor judicial; *° 

Therefore rate making is legislative. 


Under the Constitution the courts are independent of the legis- 
lature, 
The statute in this case subordinates the court to the legislature 


by denying the power of review of the fact of value, 
Therefore this statute is unconstitutional.” 


Since it is unconstitutional for the legislature to deny the courts 
the power to make an independent judgment on law and 
facts in valuation questions, 

And since it is true that where an entire schedule of rates is 
attacked as unconstitutional, a question of valuation is 
involved, 

Therefore, the courts must give an independent judgment on 
the facts of value in all cases where the constitutionality of 
the entire structure of rates is questioned. 


17 Justices Brandeis, Holmes, and Clark. 

18 Act of July 26, 1913, Pa. Laws 1374, art. VI, § 26, Pa. Stat. (West, 1920) 
§ 18187, as construed by the Supreme Court of Pennsylvania. Borough of Ben 
Avon v. Ohio Valley Water Co., 260 Pa. 289, 103 Atl. 744 (1918) ; see 253 U. S. at 
289. 

19 See Buchanan, The Ohio Valley Water Company Case and the Valuation of 
Railroads (1927) 40 Harv. L. Rev. 1033. 

20 This proposition is supported by a line of judicial expression and impressive 
dicta too familiar to necessitate supporting citations. . 

21 See extract from brief of counsel of Ohio Valley Water Co., Plaintiff in 
Error, quoted in Buchanan, supra note 19, at 1054, n.87. 
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The argument in support of the case which rests upon the first 
two syllogisms is, of course, open to the attack on the fallacy of 
incomplete classification. It can be admitted that the Constitu- 
tion provided three branches of government; but it does not pro- 
vide that there are only three and no more. Regardless of the 
soundness for political purposes of the three-fold classification, 
which has been questioned by eminent writers on political 
science,” but which need not be put in issue here, it is clear 
that any syllogism based upon it as a fundamental legal propo- 
sition is defective and open to attack as a logical fallacy. 
With its logic destroyed, the case is open to attack on grounds of 
policy, and has been adversely criticised by a number of com- 
mentators.”° 

But even admitting that the case is sound, it is clear that it 
stands for no broader proposition than that a state law can not 
deny the courts the power to reach an independent judgment on 
the fact of valuation. The case has been so limited by the Su- 
preme Court itself,** and clearly adds little to the principle settled 


22 It is “a ‘ political doctrine’ and not a technical rule of law.” Frankfurter and 
Landis, Power of Congress Over Procedure in Criminal Contempts in “ Inferior” 
Federal Courts — A Study in Separation of Powers (1924) 37 Harv. L. Rev. roro, 
1012; see also Taft, The Boundaries Between the Executive, the Legislative and 
Judicial Branches of the Government (1916) 25 YALE L. J. 599, 600; cf. GoopNow, 
PRINCIPLES OF ADMINISTRATIVE Law (1905) c. III, p. 24, suggesting that Mon- 
tesquieu merely rationalized the English system while he might have suggested two 
functions instead of three; GoopNow, PoLiTics AND ADMINISTRATION (1900) c. I, 
advocating two functions as the proper division; GoopNow, SociaL REFORM AND 
THE CONSTITUTION (1911) c. X, 212-15; GARNER, INTRODUCTION TO POLITICAL 
ScIENCE (1910) c. 13. Goodnow approximates a fourfold classification by dividing 
all government functions into two major activities, expression of will (legislative), 
and execution of will, then dividing the latter into judicial, executive and adminis- 
trative. See GoopNow, Potirics AND ADMINISTRATION passim. 

23 See Albertworth, Judicial Review of Administrative Action by the Federal 
Supreme Court (1921) 35 Harv. L. Rev. 127, 139; Brown, The Functions of Courts 
and Commissions in Public Utility Rate Regulation (1924) 38 Harv. L. Rev. 141; 
Weil, Administrative Finality (1925) 38 id. 447, and authorities cited at 464, 
n.47. 

24 See Keller v. Potomac Elec. Co., 261 U. S. 428, 445 (1923) ; Dayton-Goose 
Creek Ry. v. United States, 263 U. S. 456, 486 (1924); Lehigh Valley R. R. v. 
Board of Public Util. Comm’rs, 278 U. S. 24 (1928); see also Weil, supra note 23, 
at 463, 466. The case was ordered re-argued especially on this point. See memo- 
randum decision, 251 U. S. 542 (1920). Mr. Justice McReynolds places the ma- 
jority decision squarely on this ground. See 253 U. S. 287, 291 (1920). And this 
was the point of Mr. Justice Brandeis’ dissent. Ibid. at 294. 
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by Chicago, Milwaukee Ry. v. Minnesota** thirty years before. 
Here the fallacy of the third syllogism becomes obvious. If 
the legislature can not deny the power to examine the fact of 
value, the court may at its discretion go into the fact, but it by 
no means follows that it must. It is a familiar non sequitur.” 
The conclusion, resting entirely upon logic, might be said to fall 
with the structure upon which it rests. But questions of ad- 
ministrative law are not mere problems of dialectic and formal 
logic; they must be answered on a broader basis with an eye 
to the nature of the problem involved and the “exigencies of 
government ” *’ which give rise to the controversy before the 


court. 


The Policy of Government Regulation and the 
Meaning of Property 


Turning to these considerations, it appears that it is now too 
well established to admit of any doubt that certain types of busi- 
ness are so affected with the public interest that the governing of 
their conduct can not be left entirely to the ordinary interplay of 
economic forces.** Since the state must interfere, two major 
policies have seemed advisable, government ownership, or private 
ownership under government regulation. The former has been 
tried with considerable success; but the majority have adopted 
the latter. This policy of allowing some amount of free play 
to private initiative under a degree of governmental super- 
vision which attempts to prevent injustices to both the owners 
and the public at large involves a clash of interests which has led 

25 134 U.S. 418 (1889). It is significant that the majority opinion made no 
attempt to discuss, overrule, or distinguish New York & Queens Gas Co. v. McCall, 
245 U.S. 345 (1917), in which the Supreme Court held that due process of law did 
not require a state court to substitute its judgment for that of a state commission 
as to what amounted to reasonable requirements of service in ordering an extension 
by a public utility. Neither did the majority attempt to discuss Napa Valley Elec. 
Co. v. Railroad Comm’rs, 251 U. S. 366 (1920), which involved a similar point. 
Mr. Justice Brandeis in his dissenting opinion clearly indicates that this question 
was not before the Court. See 253 U.S. 287, 293-04 (1920). For cases following 
the two cited above, and limiting the Ohio Valley Case, see note 106, infra. 

26 See CreicHTON, Inrropuctory Locic (1900) 170-71; SELLERS, ESSENTIALS OF 
Loetc (1917) 162. 

27 See Taft, C. J., on the late Chief Justice White, 257 U. S. XXIV, XXV 


(1921). 
28 See McAllister, Lord Hale and Business Affected With a Public Interest 


(1930) 43 Harv. L. REv. 759. 
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the courts into a quagmire of litigation centering on the meaning 
and proper limitations of private property. It would seem from 
a superficial reading of the cases that the whole process of rate- 
making and judicial review is simply an attempt to find the fair 
value of the property, and that all other questions are subsidiary. 
The decisions are full of vague references to “ fair return upon 
reasonable value,” “ reproduction costs,” “ prudent investment,” 
“ original cost,” and long inventories of the property and specu- 
lation as to its value. However, it is clear that this discussion is 
all an attempt to define or meet the constitutional standard that 
no state shall take property without due process of law. 

An examination of the term “ property ” at once yields a para- 
dox which lies at the root of the whole question. The term is 
susceptible of both a legal and an economic meaning. In the legal 
sense property is a bundle of rights usually associated with title, 
the power to possess, to use, to dispose of, to abuse, and to pro- 
hibit others from using.”® In the economic sense it is a kind of 
value which includes concepts of utility and ability to command 
a price or exchange for other goods. Much of the controversy 
over the review of rate decisions has turned upon an attempt to 
define the constitutional meaning of taking property in the light 
of one or the other of these concepts.*° And herein lies much of 
the difficulty involved in the cases. 


The Legal Development of “ Value for Rate Making Purposes” 


In an economic sense any governmental action which tends to 
lessen the value of any recognized legal right which a person en- 
joys tends to take his property. Thus if the government by regu- 


29 See Pounp, OuTLInes oF LECTURES ON JURISPRUDENCE (4th ed. 1928) 110, 
and authorities there cited. 

80 It should be always berne in mind that the Constitution creates few narrow 
rules of law, champions no economic theories, but enunciates standards of gov- 
ernmental policy to be applied in the administration of justice. Viewed in this 
light, it seems that the meaning of the terms “ take property without due process of 
law ” as interpreted by the courts, should have a legal and not an economic con- 
notation. To the effect that the Fifth and Fourteenth Amendments set up stand- 
ards of governmental action rather than specialized rules of law, see Pounp, 
INTRODUCTION TO THE SUPREME CourT Minrmum Wace LeEcISLATION, NATIONAL 
Consumers’ LeaGuE (1925) XV et seg. For a complete summary of cases and a 
discussion of the standard required in review of administrative findings of fact, see 
Dickinson, ADMINISTRATIVE JUSTICE AND THE SUPREMACY OF LAW IN THE UNITED 
States (1927) c. VI, 174-202. 
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lating rates makes the legal interest of the owners of any business 
less valuable it takes the owners’ “ property.” This argument, 
which is not without force and which if sound destroys the 
power to regulate,** was advanced in the leading case of Munn v. 
Illinois. ‘This great decision and those which followed * clearly 
established that the power to regulate was the power to decrease 
the value of the business regulated, and that such regulation, al- 
though it lessened the economic value of the business interests 
regulated, did not decrease the owners’ rightful legal interest 
therein, and therefore did not take property in the legal sense.** 

Close on the heels of these decisions came the realization that 
the power to regulate a business, if abused, might easily lead to 
the total destruction of that business, the bankruptcy of its own- 
ers, and the consequent impairment of service to the public.* 
Here the courts began to grope about for a standard by which to 


81 Under modern business conditions the stock and bond market is so sensitive 
to economic conditions that the commercial value of any enterprise is simply a 
capitalization of its present and future earning power at current rates of interest. 
Now it is clear that all rate regulation if it is to be of any value to the public is the 
power to reduce one or both of these factors, and consequently a power to reduce 
value. Reduction of rates then destroys present value, and in this sense takes 
property without due process. To state that rates must be set on present value 
as a basis amounts to saying that the utility must be allowed rates which yield its 
maximum earning power. This is the real meaning of Mr. Justice Butler’s opinion 
in McCardle v. Indianapolis Water Co., 272 U. S. 400, 421 (1926), requiring that 
“ due consideration be given to the price level and trend prevailing in the years 
immediately before and those probable during a reasonable time following the 
effective date of the order.” If this test be followed to its inevitable conclusion 
through all the hazy measures of value such as “ water rights and going value” 
which are merely capitalization of earning power, and which are approved in this 
same opinion, Mr. Justice Butler has at least succeeded in reducing to an empty 
shell the power to regulate rates. 

82 94 U.S. 113 (1877). See the argument of counsel for Plaintiffs in Error and 
dissenting opinion of Mr. Justice Field. Jbid. at 120, 142 et seq. 

83 Peik v. Chicago & Northwestern Ry., 94 U. S. 164 (1877) ; Chicago, Milwau- 
kee, St. Paul R. R. v. Ackley, 94 U. S. 179 (1877). 

84 See the masterful opinion of Chief Justice Waite on this point, replying to 
the economic argument of the dissent. Munn v. Illinois, 94 U. S. 113, 123 et seq. 
(1877). See also Covington & Lexington Turnpike Road Co. v. Sandford, 164 U. S. 
578, 596-07 (1896) ; Smyth v. Ames, 169 U. S. 466, 545 (1898) ; San Diego Land and 
Town Co. v. National City, 174 U. S. 739, 756-57 (1899). 

85 This thought appears as dictum in the Railroad Commission cases, 116 U. S. 
307, 331 (1886), which the Court later followed in Minneapolis Eastern Ry. v. 
Minnesota, 134 U. S. 467 (1890) ; Covington Turnpike Co. v. Sandford, 164 U. S. 
578 (1896). 
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prevent the abuse of this necessary governmental power. At this 
time the rates which were subject to attack were usually set by 
some form of legislative fiat. When the injunction suit was 
brought, a rate created by the act of a legislature was presented 
to the court. There was nothing inherent in the legislative process 
which guaranteed that such a rate would insure profitable con- 
duct of the business or ultimate success of the regulatory policy. 
Still it was beyond comprehension that the usual forms of legis- 
lative action per se could lack the elements of the requirements of 
due process of law. In this anomalous situation, it fell to the lot 
of the courts to point out a constitutional means by which the 
power to regulate could be checked, preserved, and made effective 
by preventing destruction of the business regulated through abuse 
of the power. Since the process by which the rates were set could 
not be declared illegal, prima facie, the courts were forced to 
measure the reasonableness of the result of that process, the rate 
itself. To meet the need of some test the court coined the term 
“reasonable return” upon the fair value. If the rates were so 
unreasonably low that the court on the evidence could not predict 
that a fair return would result, it talked about “ confiscation,” 
drawing an analogy from the familiar eminent domain cases.** 


The Valuation Myth 


It was at this stage of the development of government regula- 
tion that the Supreme Court in the great case of Smyth v. Ames ** 
attempted to define the elements of “ value ” for rate testing pur- 
poses, and the development of this judicial concept caused an 
eminent authority to remark twenty years later “ that ‘ fair value ’ 
is a myth, that it can not be scientifically ascertained by observa- 
tion and induction, that it is in reality merely a cloak which con- 
ceals a process of arbitrary decision based on consideration of 
policy.” ** In the determination of the truth of this statement and 
the policy back of the valuation decisions of the Supreme Court 
lies the real key to the meaning of judicial valuation and an under- 
standing of the requirements of judicial review in rate making 
cases. 


86 See Monongahela Navigation Co. v. United States, 148 U.S. 312 (1893), and 
numerous cases there cited. 37 169 U. S. 466, 547 (1898). 

388 Henderson, Railway Valuation and the Courts (i920) 33 Harv. L. Rev. 902, 
1031, 1055. 
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Upon casual examination it would seem that the Court is at- 
tempting to lay down a rule of law that there must be reasonable 
return on fair value, and rules of economics to be used in de- 
termining that fair value. The meaning of fair value, of course, is 
determined by the economic rules by which it is measured; and, 
on this theory, we should expect ‘to find that the court would 
gradually work out a well correlated theory of valuation just as 
it gradually develops other legal concepts, case by case, the re- 
sults of all cases being gradually harmonized into a complete 
coherent rule of legal economics. However, even a cursory ex- 
amination of the cases will show that if the Supreme Court was 
attempting to follow any such policy it has not shown the high 
type of intelligence always associated with the decisions of that 
great tribunal; for it has expressly approved findings based upon 
from six to ten inconsistent theories of valuation.*® 

While clearly purporting to follow itself in an unbroken line 
of decisions, all based upon and approving Smyth v. Ames, the 
court has enunciated a series of decisions which have both ap- 
proved and disapproved every major economic theory of valuation 
which has yet been advanced. Smyth v. Ames expressly approved 
the simultaneous use of both the original cost of construction and 
the present value theory,*° while the Minnesota Rate Cases re- 
jected both the original cost and the reproduction method.** 
Galveston Elec. Co. v. Galveston ** approved the historical cost. 
In the Southwestern Bell case ** and the Bluefield Water Works 
case ** the majority of the court purported to lay down reproduc- 
tion cost as the measure of value; yet sandwiched between these 
cases in the same volume of the official reports and decided on the 
same day as the latter is Georgia Ry. and Power Co. v. Railroad 
Comm.,** in which the court affirmed the action of the lower court 
and commission in rejecting the reproduction cost as a basis of 
value. And only one of all the majority saw any inconsistency in 


39 See Simpson, Development of Public Utility Rate Valuation (1930) 5 Ata. 
L. J. 195; Beutel, supra note 8, at 418 et seq. 
49 169 U.S. 466, 546, 547 (1898). 
41 230 U.S. 352, 450, 472 (1913). 
42 258 U.S. 388 (1922). 
43 262 U.S. 276 (1923). 
44 262 U.S. 679 (1923). 
45 262 U.S. 625 (1923). 
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the three decisions.*® Four years later the Court in McCardle v. 
Indianapolis Water Co.,*’ with only two justices dissenting,** 
determined the value of a plant on the present spot reproduction 
value with an eye to future costs. In two of the most recent de- 
cisions,** the Court approves the use of original cost and book 
value as a satisfactory criterion for the affirmance of a decree re- 
fusing to enjoin enforcement of a rate. These are only a few ex- 
amples which can be offered to show conclusively that the Su- 
preme Court, like the authorities on economics, does not know 
what is the correct economic theory to be used in evaluating utility 
property,” and, what is more, the Court at least does not care. 
It has gone out of its way in many decisions on the subject to 
avoid the appearance of attempting to lay down any particular 
theory as the final or conclusive test.™ 


46 See dissenting opinion of Mr. Justice McKenna. I[bid. at 634. 

47 272 U.S. 400 (1926). 

48 Mr. Justice Brandeis and Mr. Justice Stone. 

49 United Fuel Gas Co. v. Railroad Comm., 278 U. S. 300 (1929); United Fuel 
Gas Co. v. Public Serv. Comm., 278 U.S. 322 (1929). 

50 For examples of this divergence of opinion among economists, see DAVENPORT, 
Economics OF ENTERPRISE (1913) 24; TAUSSIG, PRINCIPLES OF Economics (1921) 
22; Carver, ELEMENTARY Economics (1920) 197 (summary). Business men use 
the term measure of value only in relation to the purpose for which the particular 
valuation is made. See Note (1927) 5 Harv. Bus. Rev. 236; WHITTEN AND WILCox, 
VALUATION OF PuBLic Service CorPoRATIONS (1912) c. IV; Bonbright, Problem of 
Judicial Valuation (1927) 27 Cox. L. Rev. 493. Regulatory commissions have 
created at least eleven different theories, all of which get widely divergent results 
when applied to any given case, and eight of which are now being used by one or 
more commissions. See Note (1927) 5 Harv. Bus. Rev. 239. 

51 A few of the many examples of this judicial policy follow. ‘ Each case must 
rest upon its special facts. ... The ascertainment of value is not controlled by 
artificial rules.’ See Minnesota Rate Cases, 230 U.S. 352, 434 (1913). See also 
Des Moines Gas Co. v. Des Moines, 238 U. S. 153, 165 (1915); Bluefield Water 
Works Co. v. Public Service Comm., 262 U. S. 679, 690 (1923); Georgia Ry. & 
Power Co. v. Railroad Comm., 262 U. S. 625, 630 (1923). “ We do not say that 
there may not be other matters to be regarded in estimating the value... .” 
Smyth v. Ames, 169 U. S. 466, 547 (1898) ; see San Diego Land and Town Co. v. 
National City, 174 U. S. 740, 756 (1899) ; Covington and Lexington Turnpike Co. 
v. Sandford, 164 U. S. 578, 597 (1896). And even in the much maligned Mc- 
Cardle case, which has been properly criticized on other grounds, we find: “ But this 
does not mean that the original cost or the present cost or some figure arbitrarily 
chosen between these two is to be taken as the measure. The weight to be given to 
such cost figures and other items or classes of evidence is to be determined in light of 
the facts of the case in hand.” 272 U.S. 400, 410 (1926). 
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The Function of Valuation by the Federal Courts 


Can it be said safely that the Supreme Court is less interested 
in the ultimate fact of value than in the proper means of reach- 
ing that fact? 

An examination of the evolution of governmental machinery 
for rate making will show the true policy behind the valuation 
process, and the proper place of valuation in the present require- 
ment of due process. As has already been shown, at the time 
judicial review of rate making cases began, the courts were faced 
with the task of testing rates created by legislative fiat, at the 
promulgation of which little or no opportunity was offered for a 
hearing upon the merits of the case. The results so obtained 
were likely to be influenced by political considerations and preju- 
dices against big business, with no guarantee against arbitrary 
action. Even in cases where hearings were had, upon testimony 
of so-called experts, the evidence often was entirely useless.° In 
the Minnesota Rate Cases, the present Chief Justice pointed out 


52 For examples of this type of case where the rate was set by the legislature, see 
Munn v. Illinois, 94 U. S. 113 (1876) ; Peik v. Chicago & N. W. Ry., 94 U. S. 164 
(1876) ; Covington and Lexington Turnpike Co. v. Sandford, 164 U.S. 578 (1896) ; 
Smyth v. Ames, 169 U. S. 466 (1898) ; Missouri Rate Cases, 230 U. S. 474 (1912); 
Willcox v. Consolidated Gas Co., 212 U. S. 19 (1909) ; Northern Pac. Ry. v. North 
Dakota, 236 U. S. 585 (1915); Newton v. Consolidated Gas Co., 258 U. S. 165 
(1922) ; Grosbeck v. Duluth, South Shore Ry., 250 U. S. 607 (1919) ; Newton v. 
Kings County Lighting Co., 258 U. S. 180 (1922) ; Newton v. New York & Queens 
Gas Co., 258 U. S. 178 (1922) ; Newton v. Brooklyn Union Gas Co., 258 U. S. 604 
(1922) ; Newton v. Consolidated Gas Co., 259 U. S. 101 (1922); Ottinger v. Con- 
solidated Gas Co., 272 U. S. 576 (1926) ; Ottinger v. Brooklyn Union Gas Co., 272 
U. S. 579 (1926). 

For those set by city councils or similar bodies, see Des Moines Gas Co. v. Des 
Moines, 238 U. S. 153 (1915); Denver Union Water Co. v. Denver, 246 U. S. 178 
(1918) ; Ex parte Lincoln Gas Co., 257 U.S. 6 (1921) ; Brush Elec. Co. v. Galveston, 
262 U. S. 443 (1923); Pacific Gas & Elec. Co. v. San Francisco, 265 U. S. 403 
(1924). 

58 The testimony of experts on different sides of the case will be found to vary 
more than one hundred per cent on the value of the same object; while those of 
experts on the same side will vary as much as fifty per cent. For examples of this 
discrepancy in testimony, see Indianapolis Water Co. case, 272 U. S. 400 (1926), 
where the highest estimate was three times as large as the lowest, and where the 
company’s experts claimed thirty-three per cent more than the city was willing to 
accept as a basis of value; Consolidated Gas Co. v. Newton, 267 Fed. 231 
(S. D. N. Y. 1920), where the company’s experts claimed one hundred per cent more 
than the master found. See also Southwestern Bell Tel. Co. v. Public Serv. Comm., 
262 U. S. 276, 299, notes 12-13 (1923), and examples and articles there cited. 
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that after years spent in hearings, most of the evidence on value of 
the property and cost of service was irrelevant, and that no satis- 

factory testimony on these facts had been given.** In such a 

situation resort to the courts was the only guaranty of a fair hear- 

ing on the evidence by an enlightened tribunal, which is a minimum 

requirement of substantial justice in rate cases. Under these cir- 

cumstances the court felt itself bound to give a complete hearing 

on the facts relevant to the issue. 

Smyth v. Ames, in attempting to define the nature of such a 
hearing, stated simply that there must be consideration by the 
courts of all relevant facts, some of which it attempted to enumer- 
ate.© As rate cases continued to multiply, the nature of the rate 
making bodies began to change; legislatures began to delegate 
their powers to commissions, which started to develop a technique 
of their own. This phenomenon was not confined to rate making 
cases; it extended over the entire field of governmental activity 
in taxing or regulating complicated business activities, and as 
these new commissions developed methods which guaranteed fair 
results in their particular fields and assured against arbitrary 
violation of the interests of the parties, the courts gradually with- 
drew their jurisdiction over the factual situations involved. This 
process of judicial abdication has necessarily been much slower 
in rate cases than in the fields where less complicated situations 
were involved.” The interests affected are much greater. The 


54 See 230 U. S. 352, 466, 467, 469 (1913). In view of the fact that these 
conditions are not entirely removed today, and that the decisions of rate cases 
involve a tremendous scope of economic and political interests and must be 
decided upon unsatisfactory evidence based upon widely divergent opinions of 
expert witnesses, the Supreme Court was entirely justified in 1920 when it held in 
the Ohio Valley case that a state statute denying the courts jurisdiction over the 
facts in rate cases coming from a state commission was a denial of due process of 
law. It is probably consideration of such circumstances that has moved the courts 
consistently to hold that due process of law requires that a judicial review of all 
rate decisions be available to either party. Ohio Util. Co. v. Public Util. Comm., 
267 U.S. 359 (1925), rev’g 108 Ohio St. 143, 140 N. E. 497 (1923). 

55 169 U.S. 466, 546, 547 (1898). 

56 See Isaacs, Judicial Review of Administrative Findings (1921) 30 YALE L. J. 
781. 

57 These situations involved such questions as the existence of a nuisance, nature 
and value of goods in customs cases, granting licenses, nationality in immigration 
cases, and postal cases. For an excellent summary of these situations and the cases 
involved, see Isaacs, supra note 56. 
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dangers of irreparable damage through prejudice against big busi- 
ness, the possibility of courting political favor by the forced re- 
duction of the cost of a commodity which affected the pocket book 
of every voter, the fear that overzealous social workers might use 
the new power to experiment with an unsound economic theory, 
all necessitate much greater caution on the part of the courts in 
adopting any policy which will result, ultimately in excluding the 
vital facts of rate controversies from judicial review. The re- 
sult has been a judicial practice jealously guarding the power of 
review by the courts, as expressed in the Ohio Valley Water case 
and Ohio Utilities Co. v. Public Utilities Comm.® 

However, as rates set by commissions gradually began to dis- 
place legislative fiat, a new problem in judicial review appeared. 
Injunction cases began to arise in which the rates had been set 
only after an exhaustive hearing on the facts by the commission. 
It was no longer necessary, in all cases, for the courts to test the 
reasonableness of the result alone; it could devote its attention to 
the process by which the rate was set. “ Confiscation ” now be- 
gan to take on a new meaning, and the courts started to inquire 
into whether or not the commission had reached a fair result on 
the basis of an unbiased opinion. In this new type of cases it 
should be noted that almost all the injunctions were granted be- 
cause the commissions “ arbitrarily ” refused to consider certain 
elements in the rate making process which the court deemed 
relevant.’ Usually these are questions of value; but often other 
economic elements of the process are involved.” But the atten- 


58 267 U.S. 359 (1925). 

59 See San Joaquin Co. v. Stanislaus County, 233 U. S. 454, 458 (1914) ‘(com- 
mission refused to consider water rights) ; Southwestern Bell Tel. Case, 262 U. S. 
276 (1923) (arbitrary refusal to consider enhanced cost of labor, material, and sup- 
plies) ; Bluefield Water Works Co. v. Public Serv. Comm., 262 U. S. 679, 689, 691, 
692 (1923) (same); Ohio Util. Co. v. Public Util. Comm., 267 U. S. 359, 362, 363 
(1925) (failure to consider construction costs and interest) ; McCardle v. Indianapo- 
lis Water Co., 272 U.S. 400, 415 (1926) (unjustifiable reduction of water rights and 
going concern value) ; St. Louis & O’Fallon Ry. v. United States, 279 U.S. 461, 486, 
487 (1929) (failure to consider reproduction cost). See also Chicago, Milwaukee & 
St. P. Ry. v. Public Util. Comm., 274 U. S. 344, 352 (1927) ; Northern Pac. Ry. v. 
Department of Public Works, 268 U. S. 39, 44-45 (1925). It is also noteworthy that 
in the great majority of these cases the Supreme Court’s affirmance of a lower 
federal court may be moved by a consideration that the latter gave a complete 
hearing. 

60 For material and decisions on questions of what constitutes return, see (1928) 
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_tion of the courts is moving from the economic questions of value 
back to the legal question of fair hearing and judicial weighing 
of the relevant factors which will insure substantial justice to all 
parties involved. The progress must necessarily be slow. The 
task of declaring that a commission has acted arbitrarily is not an 
easy one; many intangible elements may be present in the case 
which will lead the court to the conclusion that the commission 
has not given due and impartial consideration to all elements in- 
volved, and yet it may be extremely difficult for the court to place 
its finger upon the defect. In such a situation the fiction of fair 
value renders invaluable service. The Supreme Court is entirely 
conscious of the economic fact that any rate which reduces the 
utility’s net return reduces its present value,” which in business 
is simply a capitalization of its earning power. Under these cir-- 
cumstances, the requirement of a fair return on the economic 
present value is merely a back-handed method of destrcying the 
power to regulate, and reaches the same result as the argument 
which was rejected as a direct attack on regulation ia the case of 
Munn v. Iilinois.°* Thus whenever the court believes it is justi- 
fied in enjoining the action of a commission for intangible reasons 


involving failure of the commissions to act fairly, it finds it con- 
venient to retire behind the theory of reproduction cost, which 
happens at the moment to be the highest figure at which present 
value can be set, and to find as a fact that the rate under attack 
will not yield a fair return on this figure. But when the court 
affirms the commission’s action by refusing to grant an injunction, 
the theory of reproduction cost is strangely missing.** 


52 L. R. A. (ws.) 15; and L. R. A. r915A 5. For the question of measure of 
allowance for depreciation, see United Rys. & Elec. Co. v. West, 280 U. S. 234 
(1930), in which the Supreme Court laid down a rule contrary to the general 
accounting practice, probably due to a confusion in the minds of the majority of 
the Court between depreciation for the purpose of finding present value, and de- 
preciation allowance as affecting net income or return. See also (1930) 30 Cot. L. 
Rev. 414; Schmidt, The Basis of Depreciation Charges (1930) 8 Harv. Bus. REv. 
257. And for the effect of accumulated reserve for depreciation upon present earn- 
ings, see Public Util. Comm’rs v. New York Tel. Co., 271 U. S. 23 (1926). 

61 See dissenting opinion of Mr. Justice Brandeis in the O’Fallon case, 279 U. S. 
461, 502 et seg. (1929), and dissenting opinion of Mr. Justice Stone, at 552. 

62 See notes 32-34, supra. 

83 See Louisville v. Nashville R. R. v. Finn, 235 U. S. 601 (1915) ; Galveston 
Elec. Co. v. Galveston, 258 U. S. 388 (1922) ; Georgia Ry. & Power Co. v. Railroad 
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Due Process of Law 


In these cases the theory of reproduction cost is either ignored 
entirely or dismissed by that now famous and oft repeated stand- 
ard enunciated by Mr. Justice Hughes in the Minnesota Rate 
Cases: “The ascertainment of that value is not controlled by 
artificial rules. It is not a matter of formulas, but there must be 
a reasonable judgment having its basis in a proper consideration 
of all relevant facts.” ** After examining the facts of the particu- 
lar case, the Court then goes on in terms similar to those later used 
in Galveston Elec. Co. v. Galveston: “ There was no suggestion 
that the action of the Board evidenced hostility to the utility, or 
that the Board was arbitrary or hasty. It had been theretofore 
considerate of the company’s rights and needs.” ** Or, in the 
words of the majority opinion in Georgia Ry. v. Railroad Comm.: 
“The ‘opinion of the . . . Commission . . . evinces full and 
conscientious consideration of the evidence.’” ** Of course these 
cases are opposed to those which appear to lay down the reproduc- 
tion test for valuation; but in the light of the difference in types of 
cases and the real consideration of governmental policy under- 
lying them all, there is no inconsistency. Wherever they can do 
so the courts are applying the test of the Minnesota Rate Cases: 
“there must be a reasonable judgment having as its basis a proper 
consideration of all relevant facts.” 

The relevant facts, however, differ with the tribunals involved 
and the nature of the process by which the rate is set. It is clear 
that the constitutional standard of due process guarantees the 
right to a fair hearing on the facts bearing upon both the economic 
and legal features of the case. Where the rate is set by some 
arbitrary procedure not involving a complete hearing on the 


Comm., 262 U. S. 625 (1923); United Fuel Gas Co. v. Railroad Comm., 278 U. S. 
300 (1929) ; United Fuel Gas Co. v. Public Serv. Comm., 278 U.S. 322 (1929). For 
more evidence of this same tendency, cf. Brush Elec. Co. v. Galveston, 262 U. S. 
443 (1923); Lincoln Gas Co. v. Lincoln, 250 U. S. 256 (1910) ; Ex Parte Lincoln 
Gas Co., 256 U.S. 512 (1921). 

84 230 U.S. 352, 434 (1913). See also cases cited in note 51, supra, wherein this 
standard has been followed. 

65 258 U.S. 388, 402 (1922). 

86 262 U.S. 625, 631 (1923). 
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relevant facts, judicial review under the earlier cases properly 
requires the court to go into all the economic and legal factors of 
the situation to determine whether or not the rate as set will fail 
to yield a fair return on the lowest reasonable value. This, of 
course, requires that the court find a valuation on the principles 
indicated above.” 

But in that group of cases which is rapidly coming into the 
majority, where the rate is set by a commission and attacked in 
the federal courts by an injunction proceeding, two levels of facts 
are involved: those touching economic considerations based upon 
the application and interpretation of the state law, and those re- 
quiring constitutional considerations. The commission, in de- 
termining the validity or necessity of a proposed rate, is operating 
on the first level. It must necessarily consider and evaluate all 
the economic factors, such as the state of the market, price levels, 
return required on capital, engineering and economic obsolescence 
of the service, existence, strength, and desirability of competing 
services, and hundreds of other problems involving economics, 
engineering, accounting, and finance, together with its own power 
under the law to make regulations to meet these factual situations. 
After the commission has reached its decision on these facts, the 
parties are entitled to “‘ a judicial review on the facts.” But it 
should be noted that so far as the federal courts are concerned,®* 
they are clearly operating on the second level, which under the 
later cases requires the consideration of a wholly different set of 
factors. 


67 See p. 1253, note 14, supra. 

88 The state courts may or may not also function as ratemaking bodies, depend- 
ing upon the local statutes and means of appeal granted therein. At one time the 
courts of Pennsylvania had wide powers in the regulation of public utilities setting 
rates for toll bridges. See Purpons Dicrst (1903) 542. See also Duboise Burough 
v. DuBoise Water Works, 176 Pa. 43u, 35 Atl. 248 (1896). Yet in spite of this fact 
the argument was advanced successfully in the Ohio Valley Water case coming 
up from Pennsylvania that rate making was purely a legislative function. The 
extent to which these rate setting powers in the courts ar preserved or created by 
local statutes is beyond the scope of this paper. Congress has recently conferred 
such power upon the courts of the District of Columbia. Keller v. Potomac Elec. 
Co., 261 U. S. 428 (1923). However, it is worth noting that the existence of such 
power may cast grave doubt upon the proposition that suit in a federal court to 
enjoin a rate set by the state commission may properly be brought before the state 
remedy is exhausted. Central Natural Gas Co. v. Railroad Comm., U. S. Daily, 
Feb. 14, 1930, at 3501 (E. D. Ky.). 
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After the preliminary legal question whether the law which 
creates the commission prescribes a constitutional method of regu- 
lation,”® the facts of the inquiry turn upon (1) whether or not there 
was a complete hearing upon all relevant factors; (2) whether the 
authority of the commission has “ been exercised in such an un- 
reasonable manner as to cause it to be within the elementary rule 
that the substance and not the shadow determines the validity of 
the exercise of the power ”; * (3) whether there was evidence to 
support the finding of the commission; (4) whether the commis- 
sion in reaching its conclusion acted in an impartial and unbiased 
manner, with an eye solely to reaching an equitable and correct 
result in this case. These requirements have been well sum- 
marized by the lower court in one of the leading cases.” 


“ The rate attacked was fixed after a full hearing, under laws pro- 
viding therefor. The clear and comprehensive opinion of the Railroad 
Commission recognizes as the applicable principles of law rules which 
we think correct, and it evinces full and conscientious consideration of 
the evidence. Due process of law has been afforded.” 


These later cases are entirely in accord with the line of decisions 
which have held consistently that due process of law does not 
require that the courts reéxamine the identical facts upon which 
the commission has based its opinion,” and are a proper extension 
of this principle to cover also the fact of value. 


69 This question goes only to the Federal Constitution and not to the state 
constitution, and is involved in all cases, sometimes as a preliminary question and 
sometimes as the essential question where the commission has met the minimum 
procedural requirements of the statute but in so doing has failed to meet the con- 
stitutional standards enumerated. Thus this question may be said to have a double 
aspect. Usually, however, if the statute prescribes a minimum which does not reach 
the constitutional standard, the commission is not prohibited from going ahead in 
a constitutional manner. In such cases the statute should not be held unconstitu- 
tional; but the attention of the court should be directed to the actual procedure of 
the commission. 

70 See Interstate Commerce Comm. v. Union Pac. R. R., 222 U. S. 541, 547 
(1912). 

71 Sibley, J., in Georgia Ry. & Power Co. v. Railroad Comm., 278 Fed. 242, 243 
(N. D. Ga. 1922), aff'd, 262 U. S. 625 (1923). 

72 The cases on judicial review of the facts coming up from state commissions 
are New York & Queens Gas Co. v. McCall, 245 U. S. 345 (1917); Napa Valley 
Elec. Co. v. Railroad Comm., 251 U. S. 366 (1920) ; New York ex rel. Woodhaven 
Gas Light Co. v. Public Serv. Comm., 269 U. S. 244 (1925) ; Lehigh Valley R. R. v. 
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Thus it is clear from the decisions that the federal courts need 
go into the fact of value only in those cases where the rate was 
set by a process not involving a complete hearing. If a delibera- 
tive body exists with complete powers, but has acted in an ar-: 
bitrary or improper manner in setting the rate, the court may find 
the value if it desires, but usually prefers simply to issue the 
injunction and let the board, if competent, set a new rate on com- 
plete hearing.”* In the ordinary case coming up from a commis- 
sion, there has been a full hearing of the issues, a rate has been 
fixed, a valuation found, which may be used as one convenient 
check upon the finding, and the return has been calculated by a 
commission before the question gets into court. In such a situa- 
tion the federal courts should be willing to admit that the com- 
mission, with its staff of engineers and economists, together with 
its first-hand experience, which does not appear on the record, is 
better equipped than a court of law to find the return and test 
the fact of value. In such a situation the inquiry of the court 
should be, not whether the rate is such as the court would have 
found in the exercise of the commission’s function, but whether the 
order was a reasonable exercise of the discretion of the commis- 
sion as a fact-finding body. There is a long line of authority both 
before and after the Ohio Valley Water case holding that if a 
reasonable commission upon a full hearing of the issue could have 
found this value, and if the return thereon appears to be not un- 
reasonable, the court may refuse to go into the facts and should 
dismiss the bill for injunction.”* In all cases the presumption is 


Board of Pub. Util. Comm’rs, 278 U. S. 24 (1928), decided since the Ohio Valley 
case and limiting it. See ibid. at 36 et seg. For cases on judicial review of the 
facts coming up from the Interstate Commerce Commission, see infra notes 98, 
99. The Supreme Court has recently refused to go into an objection to value 
which was not raised in the state commission. United Ry. & Elec. Co. v. West, 280 
U. S. 234 (1930). 

73 In McCardle v. Indianapolis Water Co., 272 U. S. 400 (1926), the Court 
found the value; but this is the exceptional case and contra the usual practice. 
See Mr. Justice Brandeis’ dissent. Jbid. at 424-25, and cases there cited. 

74 See San Diego Land & Town Co. v. National City, 174 U.S. 739, 754 (1899) ; 
San Diego Land & Town Co. v. Jasper, 189 U. S. 439, 442 (1903); Knoxville v. 
Knoxville Water Co., 212 U. S. 1, 17 (1909); Louisville & Nashville R. R. v. 
Railroad Comm., 235 U. S. 601 (1915); Van Dyke v. Geary, 244 U. S. 39, 49 
(1917) ; Galveston Elec. Co. v. Galveston, 258 U. S. 388, 401, 402 (1922) ; South- 
western Bell Case, 262 U. S. 276, 298 (1923). See also Georgia Ry. & Power Co. v. 
Railroad Comm., 278 Fed. 242, 247, 249 (N. D. Ga. 1922) ; State v. Great Northern 


) 
| 
| 
i 
| 


1272 HARVARD LAW REVIEW 


in favor of the finding of the commission and the duty is upon the 
utility to show that the commission acted improperly.”* Since the 
ultimate conclusions in all these cases rest upon conflicting opin- 
ions as to values and policies, it is clear from an examination of 
these cases and the type of evidence which must necessarily be 
offered that the plaintiff can not possibly show that the results 
were clearly wrong unless it proves to the satisfaction of the court 
that the commission did not meet the deliberative standards. In 
the determination of this fact the courts, in view of the doubtful 
probative value of the evidence and the great interests involved, 
properly require that the commission’s action comply with the 
highest standard of judicial impartiality. The factors must be 
viewed with an eye single to the issues. Herein lies the true 
significance of the O’Fallon case as indicated by the dissent of 
Mr. Justice Stone: “ 


“Had the Commission not turned aside to point out in its report the 
economic fallacies of the use of reproduction cost as a standard of value 
for rate making purposes, which it nevertheless considered and to some 
extent applied, I suppose it would not have occurred to any one to 
question the validity of its order.” 7 


This simply amounts to a strict application of the standard that 
“there must be a reasonable judgment, having its basis in a proper 
consideration of all relevant facts.”"* That is as far as the law 
can ever go on the question of value; the rest is simply a problem 
of ascertaining facts,”® and courts can not lay down rules of fact- 


Ry., 130 Minn. 57, 59, 153 N. W. 247 (1915); People ex rel. N. Y. & Queens Gas 
Co. v. McCall, 219 N. Y. 84, 113 N. E. 795 (1916); People ex rel. N. Y. & Queens 
Gas Co. v. McCall, 245 U. S. 345, 349-50 (1917), and cases there cited. 

75 Minnesota Rate Cases, 230 U. S. 352, 467, 469 (1913) ; Galveston Elec. Co. 
v. Galveston, 258 U. S. 388 (1922); Brush Elec. Co. v. Galveston, 262 U.S. 443 
(1923); United Fuel Gas Co. v. Railroad Comm., 278 U. S. 300 (1929); United 
Fuel Gas Co. v. Public Serv. Comm., 278 U. S. 322 (1929). 

76 279 U.S. 461, 550 (1929). 

77 It should be noted that the entire Court wisely chose to put the case on a 
basis of statutory interpretation and not on the constitutional ground. Jbid. at 
488. However, it is to be noted that in this instance the statute adopted the term 
“ due consideration,” which happens to correspond with the constitutional standard, 
and this was the ground taken by the lower court. See 22 F.(2d) 980 (E. D. Mo. 


1927). 
78 Minnesota Rate Cases, 230 U. S. 352, 434 (1913). 79 See ibid. at 452-53. 
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finding in the field of economics and engineering. A properly 
equipped public service commission is, as we have seen, in a 
position to give a complete hearing and find facts in a more satis- 
factory manner than can the courts. Although many commis- 
sions still lack the personnel or power to reach economically 
sound results, the tendency is clearly toward scientific and im- 
partial determination of reasonable rates which protect the public 
and utility alike. The tendency should be fostered, and the 
courts should encourage the commissions in developing economi- 
cally sound methods of setting rates, establishing valuations for 
checking purposes, and bringing them down to date by proper 
bookkeeping methods.*° Such considerations may lead the com- 
missions, if they see fit, to attempt to set rates upon some theory 
of cost of service ** based upon valuation. Of if they desire they 
are, under these decisions, free to follow the more sound course 
suggested by a number of eminent economists,** and to discard 


80 Some such method as this was followed by the commissions in a large ma- 
jority of the cases (229 out of 363) before the Southwestern Bell case. See 
262 U. S. 276, 301 (1923). There is much evidence that this continues to be a 
substantial practice in spite of the misconceptions raised by the Indianapolis Water 
case. See the methods used by commissions in the following cases: Waukesha Gas 
Co. v. Railroad Comm., P. U. R. 1927B 545; Ashland Water Co. v. Railroad 
Comm., 7 F.(2d) 924 (W. D. Wis. 1925); Cambridge Elec. Light Co. v. Atwill, 
25 F.(2d) 485 (D. Mass. 1928). 
81 The accounting problem alone of determining the cost of any particular 
service, or of the service as a whole, is almost beyond solution. Cost accountants 
will readily admit that costs of individual service are based simply upon estimated 
distribution of overhead; and fixed charges which are the chief items of public 
utility costs. See Nasu, Economics or Pusiic Urtrities c. IX. In addition the 
problem of costs is complicated beyond solution by the fact that the utilities and 
their supply companies are under the control of holding companies beyond the 
jurisdiction of the state commissions. Public Util. Comm. v. Attleboro Steam & 
Elec. Co., 273 U. S. 83 (1927) ; Missouri v. Kansas Gas Co., 265 U. S. 298 (1924). f 
But see Pennsylvania Gas Co. v. Public Serv. Comm., 252 U.S. 23 (1920). These 
parent companies can fix prices between the subsidiaries and change costs almost ‘ 
at will. For the extent to which the condition exists in the electric power industry, t 
see U. S. Daily, March 24, 1927, at 228, 229. 
82 See Cabot, Public Utility Rate Regulation (1929) 7 Harv. Bus. Rev. 257, 
413; cf. Ryan, Public Utility Rate Regulation (1930) 8 Harv. Bus. REv. 193; 
Cooke, Showing up the Regulation of Electrical Utilities (1930) 8 Harv. Bus. Rev. 
316. The policy of valuation as a basis of rate making has been criticized in 
England. See L. R. A. 1916F 600. For the English method, see GLAESER, OUTLINES 
or Pusric Urmiry Economics (1927) 299-304, and Morcan, REGULATION AND 
MANAGEMENT oF Pustic Utmirtes (1923) 157 et seg. But see BAUER, EFFECTIVE 
REGULATION oF Pusiic (1925) c. XI. 
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the cumbersome and socially unsatisfactory theory of valuation.** 
If this is done the state commissions may without fear of the con- 
stitutional limits of due process of law base their rate calculations 
on other economic factors.** So far as the federal decisions are 
concerned there is no obstacle in the way of the adoption of such 
methods. When they are followed more consistently the interests 
of all persons involved will be better protected; the courts will be 
able to abandon their excursion into the field of economics and 
gradually to relieve themselves of a great and useless burden; the 
public will save millions of dollars annually; and the local public 
utility corporations will still receive the protection of the constitu- 
tional guarantee against arbitrary action by legislatures and com- 
missions. 


83 It may be objected that it would be unconstitutional for a commission to 
set a rate without using some measure of the value of the utility as the starting 
point or “ base” upon which to estimate the rate. See lower court cases cited in 
second paragraph of note 9, supra. An examination of the decisions of the Supreme 
Court, however, will show that the process of fixing a value has never been re- 
garded as a necessary part of the procedure for fixing rates. E.g., Munn v. Illinois, 
94 U.S. 113 (1876); Lincoln Gas Co. v. Lincoln, 250 U. S. 256 (1919) ; San Diego 
Land and Town Co. v. National City, 174 U. S. 739 (1899) ; Knoxville v. Knox- 
ville Water Co., 212 U. S. 1 (1909) ; Des Moines Gas Co. v. Des Moines, 238 U. S. 
153 (1915); cf. United Fuel Gas Co. v. Railroad Comm., 278 U. S. 300 (1929) 
(partial valuation). Up to the present all of the rates set by the Interstate Com- 
merce Commission have not been calculated on a valuation base; yet the con- 
stitutionality of these methods under the Fifth Amendment is now beyond doubt. 
Interstate Commerce Comm. v. Union Pac. R. R., 222 U. S. 541 (1912); see also 
Tollefson, Judicial Review of the Decisions of the Interstate Commerce Commission 
(1925) 11 Minn. L. REv. 389. 

84 It is impossible in a paper of this nature to examine even the general economic 
theories underlying rate making. However, it seems that experience warrants the 
conclusion that the true “ value for rate making purposes” is nothing more than 
a capitalization of the return from a “ fair and reasonable rate.” The determination 
of such a rate base is simply a back-handed method of getting at the economic 
factors which go to make up a fair rate. In view of this fact, it has been suggested 
that the commissions abandon the practice of calculating rates upon valuation and 
turn their attention directly to the economic factors which go to make up a fair 
rate. See authorities cited in note 82, supra. 

In such a procedure for rate making, the estimated value of the utility is 
properly reduced to a mere convenient method of checking a possible error in 
evaluating the economic factors upon which the rate is based. The fact that the 
rate so set will not yield a fair return on this value may be evidence of a number 
of conditions among which may be: an error in setting the rate, an error in the 
estimated value itself, unduly high operating costs, or some changed economic con- 
dition which has rendered the utility wholly or partially obsolete. Until such sound 
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II. CASES FROM THE INTERSTATE COMMERCE COMMISSION 


The cases involving the valuation of railroads are complicated 
by a number of factors. In the first place the recapture cases *° 
must be distinguished from those involving an attack on a rate. 
In the former the fact of value is necessarily the basis of the re- 
capture; and it is clear that Congress intended that the Interstate 
Commerce Commission should consider and attempt to reach ap- 
proximately, as this basis, the present value at the time of the 
recapture.*° In these cases value must be found, and the questions 
here are, first, may the commission create its own methods of 
finding that fact or must it look to the Supreme Court for guid- 
ance and, second, is the carrier entitled to have its value deter- 
mined de novo by a court? 

In the other type of cases, involving an attack upon a rate, the 
same considerations are involved as are found in the cases of 
local utilities, with two exceptions. On the legal side, in addition 
to the constitutional questions, the court must determine the pre- 
liminary question of statutory interpretation, whether or not the 
commission has followed the mandate of Congress.** On the eco- 
nomic side it is clear that the value of the railroad on whatever 
basis it is set can not determine its rate structure. Railroad rates 
are highly competitive from the business point of view, and hence 
if a rate structure yields a fair return to the most efficient road of 
any group, it will be useless for the others to have it enjoined, be- 
cause they will have to meet the competition of the most efficient 
of their group.** Thus as an economic fact the Commission has it 
within its power, if rates are set on valuation, to destroy constitu- 


economic methods are perfected and adopted, we need not look for effective public 
regulation of privately owned utilities. 

85 Dayton-Goose Creek Ry. v. United States, 263 U. S. 456 (1924) ; The O’Fal- 
lon Case, 279 U. S. 461 (1929). 

86 This seems to be the intent of sub-section four of the Act. TRANSPORTATION 
Act, 41 Stat. 456 (1920), 49 U. S. C. §15a(4) (1926); the O’Fallon case seems 
also to bear out this intention. 

87 The Court placed the O’Fallon case squarely upon this ground. See note 77, 
supra. 

88 For an example of the practical working of this rule, see Moore, Railroad 
Rates and Revenues (1930) 16 Va. L. REv. 243, 247, where the author points out 
that the successful road in the Minnesota Rate Cases was unable to enforce higher 
rates, 
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tionally all but the most efficient roads. If, on the other hand, the 
value is calculated on the least efficient road, the public, the rail- 
roads, and business as a whole will suffer through impairment of 
the movement of commerce. It is clear that in this field, at least, 
rates have not been and can not be set with value as a starting 
point, and here even more than in local utility cases the value can 
be nothing more than a convenient check °° on rates set upon con- 
siderations of business conditions, geographic location, and broad 
policies of economics and governmental expediency.” 


Provisions of the Transportation Act Providing for the 
Finding of Fact of Value 


On the question of the interpretation of the statutes involved 
it seems clear that in both the recapture and the rate making cases, 
the courts can not prescribe either the theories of valuation to be 
followed or the procedure by which the commissions reach their 
results. This is a legislative function which has been performed 
in sections 15a and 19a of the Transportation Act. 

Congress has provided a complete method of valuation on the 
original cost and reproduction theories, together with all other 
theories,” the procedure to be followed, including an extensive in- 
ventory of the property by experts, a tentative valuation, and an 
opportunity for the companies to object and present their side of 
the case at a full and impartial hearing by the Commission before 
a final valuation is set. Machinery has also been provided to keep 
these valuations up to date by the best available accounting and 
engineering methods. The Supreme Court has repeatedly refused 


89 See note 84, supra. 
90 Section 15a(2) of the Transportation Act requires only that rates shall be 
set “so that carriers as a whole (or as a whole in each . . . rate group... . as the 
commission may . . . designate) ” can, as nearly as possible, earn a fair return upon 
the value of their property; but the commission shall have “ reasonable latitude to 
modify or adjust any particular rate which it may find to be unjust or unreason- 
able.” 41 Stat. 488 (1920), 49 U. S. C. 15a(2) (1926). This shows the intent of 
Congress that the commission is not to be held to any mechanical formula based 
upon valuation. See Moore, supra note 88. See also Railroad Comm. v. Chi- 
cago, B. & Q. R. R., 257 U.S. 563 (1922), where this power of the commission was 
upheld by a unanimous Court. 

91 See TRANSPORTATION ACT, 41 STAT. 493 (1920), 49 U.S. C. § 19a (1926). It is 
hard to conceive how Congress could have given the commission a broader mandate 
for the purpose of finding value than is set forth here. 
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to tamper with this valuation process before the Commission.°*? 
Congress has also provided that the final valuation when found 
by the Commission “shall be prima facie evidence of the value of 
the property in all proceedings under [the Act to regulate com- 
merce] as of the date of fixing thereof . . . and in all judicial 
proceedings brought to enjoin, set aside, annul, or suspend, in 
whole or in part, any order of the Interstate Commerce Commis- 
sion.” ** The valuation act provides further that if, in any action 
involving a final value fixed by the Commission, evidence is intro- 
duced which was not offered to the Commission, the trial shall be 
suspended and the case remanded to the Commission for a new 
finding of value.** 

This clearly shows the intention of Congress that the Commis- 
sion and not the courts should be the fact finding body in valuation 
cases. In such a state of the law it is clear that only Congress and 
the Commission itself have the power to determine the methods 
of finding’ value. The court’s decisions will be instructive on this 
point only insofar as they tend to show, in holding that the com- 
mission has failed to comply with the mandate of Congress, what 
the commission should not do.** Thus if section 19a of the Trans- 
portation Act is constitutional, Congress and the Commission, in- 
stead of the courts, are the proper bodies to lay down rules for 
determining value. 


The Constitutionality of the Valuation Provisions 
of the Transportation Act 


The constitutionality of the Act under the Fifth Amendment 
has been attacked on the ground that it is identical in its word- 
ing with the state statute which was declared unconstitutional un- 
der the Fourteenth Amendment in the Ohio Valley case.** There 


92 St. Louis Southwestern Ry. v. Interstate Commerce Comm., 264 U. S. 64 
(1924) ; Delaware & Hudson Co. v. United States, 266 U. S. 438 (1925); United 
States v. Interstate Commerce Comm., 6 F.(2d) 692 (D. C. App. 1925), certiorari 
denied, 269 U. S. 570 (1925) ; New York, O. & W. Ry. v. United States, 14 F.(2d) 
850 (S. D. N. Y. 1926), aff'd without opinion, 273 U. S. 652 (1926) ; United States 
v. Los Angeles & Salt Lake R. R., 273 U. S. 299 (1927). 

83 TRANSPORTATION Act, 41 STAT. 493 (1920), 49 U. S. C. $ 19a (i) (1926). 

94 Ibid. § 19a (j). 

95 This is the only significance of the O’Fallon case. So far as it affects the 
problem of methods to be used in valuation it settled nothing. 

96 See Buchanan, supra note 19, at 1048. 
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is no doubt that the words of the two constitutional amendments 
are practically identical and that the statutes are substantially the 
same.” Logically it would seem to follow that the provisions of 
the Transportation Act, excluding judicial review of the fact of 
value in all cases, would also be unconstitutional; but an examina- 
tion of the state of the law at the time of its enactment and the 
considerations of policy behind the Act will lead to different con- 
clusions. Congress by excluding the courts from the fact finding 
process simply enacted a policy which the courts had already es- 
tablished in refusing to examine de novo the same issues of fact 
which were before the Interstate Commerce Commission.*® Thus 
it would seem that the Supreme Court would not be justified in 
holding unconstitutional a practice encouraged and fostered by its 
own decisions.*® This fact alone distinguishes the Transportation 
Act from the Pennsylvania statute involved in the Ohio Valley 
case, and should be sufficient to establish its constitutionality so 
far as due process is concerned. 

However, there are much stronger considerations of policy 
which should lead the courts to hold that the act is constitutional 
and that they need not go into the fact of value. As has been 
pointed out elsewhere,*” when the courts are dealing with a small 
utility the task of determining value is weli-nigh impossible, and 
results only in confusion; but that problem is infinitesimal com- 
pared with evaluating a railroad. The Interstate Commerce Com- 


®7 Compare Pennsylvania Public Service Laws, Acts of 1913, Pa. Laws 1374, 
art. V, §§ 3, 20, Pa. Star. (West, 1920) §§ 18127, 18151, 18152, with §§ 15(1) and 
19a of the Transportation Act, 41 Stat. 493 (1920), 49 U. S. C. §§ 15(1), 19a 
(1926). 

8 Interstate Commerce Comm. v. Illinois Cent. R. R., 215 U. S. 452 (1910); 
Interstate Commerce Comm. v. Delaware, L. & W. R. R., 220 U. S. 235, 251 (1911) ; 
Interstate Commerce Comm. v. Union Pac. R. R., 222 U. S. 541 (1912) ; Interstate 
Commerce Comm. v. Louisville & Nashville R. R., 227 U. S. 88 (1913). 

99 This policy has also been continued since this enactment. Pennsylvania Co. 
v. United States, 236 U. S. 351 (1915); see Mr. Chief Justice White’s dissent, ibid. 
at 372; Manufacturers Ry. v. United States, 246 U.S. 457, 481-82 (1918) ; Virginia 
Ry. v. United States, 272 U. S. 658, 665-66 (1926) ; see also Kansas City So. Ry. v. 
United States, 231 U.S. 423, 439-40 (1913) ; Los Angeles Switching Case, 234 U. S. 
294, 311-12 (1914); Louisville & Nashville R. R. v. United States, 238 U. S. 1, 
9-11 (1915); Skinner & Eddy Corp. v. United States, 249 U. S. 552, 562 (1919) ; 
Silberschein v. United States, 266 U. S. 221, 225 (1924). See an excellent article 
by Tollefson, supra note 83, at 504. 

100 See Beutel, supra note 8, at 423 et seq. 
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mission, under the authority conferred by Congress,’” has been 
attempting for over sixteen years to establish the valuation of the 
railway systems of the United States. With the aid of a bureau 
of valuation and a staff of experts which has already cost the gov- 
ernment, in appropriations for that purpose alone, upwards of 
thirty-five million dollars,*°* the Commission tells us that the hear- 
ings on primary valuation are about finished and that something 
over fifty per cent of the mileage involved has received its final 
valuation as of 1914. Begun in June, 1928,** the task of bring- 
ing these values down to December, 1929, is now only sixty per 
cent complete,*** and is already over two years behind time. If 
the courts are to review the facts and form an independent judg- 
ment, this tremendous labor will be almost useless, and the process 
will have to be repeated before a master. 

Let us imagine for a moment what this task would involve in 
a concrete case. Suppose the Interstate Commerce Commission 
were to fix the rates on the New York Central lines. Under this 
theory, the company could appeal to the courts under the Fifth 
Amendment, and the court would be required to hear the testi- 
mony and evaluate the road; but rates on the New York Central 
also affect directly the income and property of the Pennsylvania, 
the Erie, the Baltimore and Ohio, and dozens of other systems. All 
these companies could intervene and have the value of their prop- 
erty redetermined, and so indefinitely enlarge the scope of the in- 
quiry. But let us suppose that the other roads do not intervene, 
and that we have only the task of evaluating the New York Central 
by judicial process. The value of this company’s property of 
course is unknown; but Moody’s Manual gives the investments as 
over one billion and a quarter dollars.*°*° Before the master could 
hear all the testimony of experts and examine exhibits to establish 
value, the company would have to be given time to prepare the 
evidence which he would hear later. In the last Consolidated Gas 


101 See TRANSPORTATION ACT, 41 STAT. 493 (1920), 49 U.S. C. $ 19a (1926). 

102 See 27-43 Ann. Rep. I. C. C. (1913-1929) (appropriations). 

103 4r Ann. Rep. I. C. C. 59-60 (1928). 

104 See 43 Ann. Rep. I. C. C. 65 (1929). 

105 Moopy, STEAM Ratiroaps (1927) 1137-1225 (ee The tenta- 
tive value placed upon the principal roads in the system by the I. C. C. has already 
reached $1,456,968,508., and the company is contesting that; see U. S. Daily, 
Dec. 1, 1927, at 2791. 
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Co. case,**® where less than one hundred million dollars of value 
was involved, a year was required to prepare the evidence, and 
five months were needed for the master to hear it. On this basis, 
disregarding the time required in its preparation, the master could 
not hear the evidence in the case supposed in less than five years, 
and it would take almost as long to digest it before the process of 
appeal could go on. But the courts are not without experience in 
handling railroad valuation cases. The Minnesota Rate Cases, on 
a much smaller scale, raised the very question under the Four- 
teenth Amendment which would be involved here under the Fifth. 
The total value of the property involved there as found by the 
master was approximately two hundred and fifty million dollars,’ 
or about one fifth the value of the New York Central, or of many 
other major roads of the country. Yet the Minnesota Rate Cases 
was before a master for two and one-half years, six years in litiga- 
tion, and the record fills eight volumes covering a three-foot 
shelf.*°* Further comparison is not necessary. The history of 
these cases and the size of the records involved show that it is im- 
possible for the courts with their judicial limitations to undertake 
the task of evaluating railroad property even for an ordinary rate 
case. Now add to this the fact that the Transportation Act re- 
quires a yearly recapture of excess earnings over “ 6 per centum of 
the value of the railway property.” *°® If the courts are to deter- 
mine the fact of values, each recapture would raise anew a ques- 
tion for judicial review. Such a procedure would stop both rate 
regulation and recapture, and would further clog the already over- 
taxed judicial machinery of the nation. This, clearly, would not 
be due process of law. 


_ 108 Willcox v. Consolidated Gas Co., 212 U. S. 19 (1909) ; Newton v. Consoli- 
dated Gas Co., 258 U. S. 165 (1922) ; Newton v. Kings County Lighting Co., 258 
U.S. 180 (1922) ; Newton v. New York & Queens Gas Co., 258 U. S. 178 (1922); 
Newton v. Brooklyn Union Gas Co., 258 U. S. 604 (1922); Newton v. Consoli- 
dated Gas Co., 259 U. S. ror (1922) ; Ottinger v. Consolidated Gas Co., 272 U. S. 
576 (1926) ; Ottinger v. Brooklyn Union Gas Co., 272 U. S. 579 (1926). 

107 See 230 U. S. 352, 442, 467, 471 (1913). 

108 The Missouri Rate Cases, 230 U. S. 352, 474 (1913), is a similar case, with 
an equally voluminous record. 
109 41 Stat. 489 (1920), 49 U.S. C. § 15a (6) (1926) (italics inserted). 
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CONCLUSION 


The Transportation Act is not repugnant to the constitutional 
rights of the railroads under the Fifth Amendment. They are 
secured a full and impartial hearing on all questions of fact by a 
body that is more competent and better equipped than are the 
courts to deal with such facts,**® and they are still secure in their 
right to appeal to the court in case of any arbitrary or illegal pro- 
cedure on the part of the Commission. Thus every safeguard of 
the standards of due process of law is maintained by the Act. 
Nothing but delay, confusion, and the ultimate breakdown of the 
whole regulatory process is to be gained by taking facts up before 
the court de novo. To hold that the Constitution requires this 
would block the whole policy of rate regulation. ‘ Of this would 
ensue an inconvenience and a thing against reason, which the law 
will not suffer.” ** 

If these conclusions are sound, it follows both on the authorities 
and on consideration of the policies involved that theories of valua- 
tion are destined to play an increasingly minor réle in future rate 
litigation, and that the Supreme Court can not be asked to lay 
down rules for the guidance of commissions in finding value or 
setting rates. As fast as the commissions develop economically 
sound bases of setting rates, just so fast will the courts retire from 
the field of economics and abandon the myth of finding the fact 
of value. 

Frederick K. Beutel. 


TULANE UNIVERSITY COLLEGE OF Law. 


110 See Smyth v. Ames, 169 U. S. 466, 527 (1898). See also concurring opinion 
of Faris, J., in St. Louis & O’Fallon Ry. v. United States, 22 F.(2d) 980, 988 
(E. D. Mo. 1927). . 

111 2 Co; Lirt. § 269; see also 1 id. § 87, as translated: “ The argument from in- 
convenience is of greatest strength in the law; for not only what is permissible but 
what is convenient is to be taken into consideration. Nothing that is inconvenient 
is permissible.” For other examples of the force of the argument from incon- 
venience, see id. §§ 138, 231, 440, 478, 665, 732, 772. See also Broom, Lecar 
Maxms (8th ed. 1882) 184-85, and cases there cited. 
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1 281 U. S. 111 (1930); cf. Cruickshank v. Commissioner of Int. Rev., 13 
B. T. A. 508 (1928). 
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salary and attorney’s fees earned by him in the years 1920 and 1921, 
notwithstanding an agreement made with his wife in 1901 that property 
acquired by either of them during the marriage, from any source, was to 
be the joint property of both.* And in Corliss v. Bowers * it was decided 
that Congress might validly provide that the income of a revocable trust 
should be taxed to the settlor. The decisions in these cases lessen ma- 
terialiy the possibility of reducing surtaxes by devices intended to divide 
the income among more than one recipient. 

The taxpayer in the Earl case could work or not as he chose, and 
could thus retain a large measure of control over the sums in which his 
wife would secure a half interest. The income as it arose may have been 
impressed with a lien in favor of the wife, it is true,* but the prior agree- . 
ment was acting upon a res subsequently created by the respondent’s 
own efforts, and his connection with the transaction was not closed with 
the making of the contract. The cases allowing division of income in 
some community property states ° are analogous, but, in the absence of 
special agreement between the parties, a wife’s interest in community 
property is imposed as a matter of state policy as an incident to the 
marricge.® And if a business partnership had been created in the Earl 
case, one half of the earnings would, of course, have been taxable to 
each,’ but the wife would then have contributed something more than 
her ordinary housewifely duties. : 

On the other hand, when a valid and irrevocable assignment is made 
of the income to accrue from property, nothing further remains to be 
done by the assignor, and his control over the situation has entirely 
ceased. The lower federal courts and the Board of Tax Appeals have 
intimated, in spite of this, that one who assigns future income may 
escape taxation only by transferring as well the property which pro- 
duces it. The greatest difficulty has been in determining what the in- 


2 The Court, per Holmes, J., said that “the statute could expressly tax salaries 
to those who earned them and provide that the tax could not be escaped by 
anticipatory arrangements and contracts however skilfully devised to prevent the 
salary when paid from vesting even for a second in the man who earned it. That 
seems to us the reasonable import of the statute before us, and we think that no 
distinction can be taken according to the motives leading to the arrangement by 
which the fruits are attributed to a different tree from that on which they grew.” 
281 U.S. at 114. 

3 U.S. Daily, April 29, 1930, at 654. These two cases, it seems, mark the first 
time that the Supreme Court has passed on the problem of taxing the assignor on 
assigned income. 

4 There was not a valid assignment of the earnings, since they did not arise from 
an employment or contract of employment which existed in 1901. See 1 WiILLIsToN, 
Contracts (1920) § 414. It is doubtful, therefore, whether an equitable lien did 
arise. Ibid. §§ 428, 429. 

5 Bender v. Pfaff, U.S. Daily, March 10, 1930, at 74 (C. C. A. sth) ; see Kiem, 
FEDERAL INCOME TAXATION (1929) 221-28. But cf. United States v. Robbins, 269 
U.S. 315 (1926). 

6 Cf. Mitchell v. Bowers, 9 F.(2d) 414, 415 (S. D. N. Y. 1925), aff'd, 15 F.(2d) 
287 (C. C. A. 2d, 1926), certiorari denied, 273 U. S. 759 (1927). 

7 Virden v. Commissioner of Int. Rev.; 6 B. T. A. 1123 (1927); Sunlin v. Com- 
missioner of Int. Rev., 6 B. T. A. 1232 (1927); Revenue Act oF 1924, § 218(a), 
43 STAT. 253, c. 234, 26 U.S. C. § 959 (1926). 

8 See Bing v. Bowers, 22 F.(2d) 450, 454 (S. D. N. Y. 1927), aff'd, 26 F.(2d) 
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come producing property is, and what means the assignor must use to 
divest himself of it.° 

The beneficiary of a trust is considered to have sufficient interest in 
the trust res to make a present conveyance of all or part of it without 
subjecting himself to further taxation on its income.’® A partner may 
assign his interest in the partnership,"’ and the lessor of oil and gas 
property his right to royalties,’* with the same immunity from future 
taxation. Contract rights are assignable with like result, if a complete 
novation is effected; ** but if services remain to be performed by the as- 
signor, the proscription of the Earl case would seem to apply.1* The 
transfer of the coupon from a bond will relieve the transferor of the tax 
on the interest collected.’ And if stock certificates of notes are trans- 
ferred, subsequent dividends and interest will obviously not be taxable 
to the transferor.° But since a stockholder in a corporation has no 
right to dividends until they are declared,’” the attempted assignment 


1017 (C. C. A. 2d, 1928) ; Leydig v. Commissioner of Int. Rev., 15 B. T. A. 124, 
132 (1929): 

® See Note (1929) 38 Yate L. J. 1123. Earlier cases have held a lessor railroad 
taxable on rent paid by the lessee directly to the stockholders of the lessor corpora- 
tion. Rensselaer & S. R. R. v. Irwin, 249 Fed. 726 (C. C. A. 2d, 1918), certiorari 
denied, 246 U. S. 671 (1918). There, however, even though the directors could 
not be compelled to declare dividends, they could be restrained from giving away 
the assets of the corporation, and what was actually effected was a short-cut method 
of fulfilling this obligation (paying dividends). See Magill, Taxation of Unrealized 
Income (1925) 39 Harv. L. Rev. 82, 95-97. Much the same situation would exist 
in the case of an assignment of future income to satisfy a claim against the assignor, 
in which case the assignor would be benefited to the extent of the amounts received 
by the assignee. In the Earl case there was a duty of support, of which the assign- 
ment, no doubt, was at least a partial satisfaction. 

10 Q’Malley-Keyes v. Eaton, 24 F.(2d) 436 (D. Conn. 1928); Young v. 
Gnitchel, 28 F.(2d) 789 (D. N. J. 1928) ; cf. Blaney v. Commissioner of Int. Rev., 
13 B. T. A. 1315 (1928) (cestudi’s interest treated as a chose in action, reaching the 
same result). 

11 Parshall v. Commissioner of Int. Rev., 7 B. T. A. 318 (1927); cf. Mitchell v. 
Bowers, supra note 6 (power of revocation reserved). If, however, a partner 
attempts to assign his interest in a partnership, and continues to give his services, 
it would seem that he would remain taxable on the income under the principal case. 
If he has capital invested in the partnership and could withdraw it at any time, the 
retention of control would render him still taxable. Cf. Harris v. Commissioner of 
Int. Rev., C. C. A. 2nd, decided March 3, 1930. See note 19, infra. 

12 Leydig v. Commissioner of Int. Rev., supra note 8; Paulson v. Commissioner 
of Int. Rev., 10 B. T. A. 732 (1928); cf. Bing v. Bowers, supra note 8. But cf. 
Rosenwald v. Commissioner of Int. Rev., 33 F.(2d) 423 (C. C. A. 7th, 1929), 
certiorari denied, 280 U. S. 77A (1929). The right to royalties is in the nature of 
rent, which may be assigned apart from the reversion and is a property interest. See 
1 THornTON, Law or Or anp Gas (4th ed. 1925) § 229; (1928) 6 Tex. L. REV. 236; 
1 THompson, Rear. Property (1924) §§ 246, 249. 

13 Towa Bridge Co. v. Commissioner of Int. Rev., U. S. Daily, March 8, 1930, 
at 62 (C.C. A. 8th). 

14 Doubtless no distinction would be drawn between an individual and a cor- 
poration in respect to services performed. But cf. Bowers v New York Trust Co., 
9 F.(2d) 548 (C. C. A. 2d, 1925). 

15 Rosenwald v. Commissioner of Int. Rev., supra note 12; see Maguire, 
Capitalization of Periodical Payments by Gift (1920) 34 Harv. L. Rzv. 20, 23 
et seq. 

16 Cf. Appeal of Hoffman, 3 B. T. A. 964 (1926). 

17 Bowman v. Breyfogle, 145 Ky. 443, 140 S. W. 694 (1911); see 6 FLETCHER, 
CycLopepiA OF CorPoRATIONS (1919) § 3652. 
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of future dividends, apart from the certificates themselves, will be in- 
effective to relieve him of the tax.* 

If the donor retains a power of revocation or its equivalent over his 
gift, he can at any time prior to its accrual secure the benefits to him- 
self, and his failure to do so does not in fact differ essentially from a 
gift of the income at that time.’® But an irrevocable declaration of trust 
of the income producing property will be enough to relieve the settlor 
from further taxation, even though he collects the income as trustee,”° 
and likewise a cestui que trust after assigning his interest may continue 
to collect the income as agent of the assignee.** 

The cases have been more concerned with the validity of the assign- 
ment of income apart from the property than with the taxability of the 
assignor after he has validly and irrevocably assigned it in this way. 
Under a proper construction of the Revenue Act, it would seem that 
the assignor should not be taxable on such income.?? The Act taxes 
“ gains, profits, and income derived from any source whatever,” ** and it 
is difficult to see how income is derived by one who has, before its ac- 
crual, divested himself of all right to receive it and control over it, and 
does not in fact receive it.** If the income is actually received by the 
taxpayer, but on its receipt is impressed with a lien in favor of a third 
person, the statute would still seem not to apply, since both “ income ” 
and “ derived ” import the idea of beneficial receipt.2* Indeed, it is 
doubtful if Congress could constitutionally provide expressly that in- 


18 This seems to have been the real ground for the decision in Rosenwald v. 
Commissioner of Int. Rev., supra note 12. But see 2 Coox, Corporations (8th ed. 
1923) §539. Cf. Matter of Brandeth, 169 N. Y. 437, 62 N. E. 563 (1902). 

19 Corliss v. Bowers, supra note 3; Mitchell v. Bowers, supra note 6; cf. Finance 
Act of 1922, 12 & 13 Geo. V. c. 17, § 20; see note 11, supra. In Bing v. Bowers, 
supra note 8, the taxpayer assigned the net rents from certain property to his 
mother for a term of years. He was held taxable on the entire gross, and, it would 
seem, properly so, since the entire control of the gross remained in his hands and 
could have been put back into the property at any time during the term. Cf. Chase 
Nat. Bank v. United States, 278 U. S. 327 (1929) ; Reinicke v. Northern Trust Co., 
278 U. S. 339 (1929). 

20 Appeal of Warner, 5 B. T. A. 963 (1926). 

21 See Shellabarger v. Commissioner of Int. Rev., U. S. Daily, March 14, 1930, 
at 128 (C. C. A. 7th) (assignment for consideration). 

22 Even if no direct interest in the property is given, the donor is deprived of 
the benefit of the income producing quality of the property for the period for which 
the income is assigned, and the donee may well be said to have received this interest 
by the assignment. Cf. Irwin v. Gavit, 268 U. S. 161 (1925). Compare also the 
cases holding that a gift or devise of the income of a fund is to be construed as a 
gift of the fund itself since it carries all its beneficial elements. Locke v. Farmers’ 
Loan & Trust Co., 140 N. Y. 135, 35 N. E. 578 (1893) ; Field v. Commissioner of Int. 
Rev., 15 B. T. A. 718 (1929). 

23 RevENUE ACT OF 1928, 45 STAT. 795, c. 852, § 22(a), 26 U. S. C. Supp. III 
§ 2022 (1929). 

24 Shellabarger v. Commissioner of Int. Rev., supra note 21; O’Malley-Keyes v. 
Eaton, supra note 10, at 437. 

25 See Eisner v. Macomber, 252 U. S. 189, 207 (1920) ; Shellabarger v. Commis- 
sioner of Int. Rev., supra note 21; cf. Thomas v. Commissioner of Int. Rev., 8 
B. T. A. 118 (1927). But cf. Noble v. Commissioner of Int. Rev., 12 B. T. A. 1419 
(1928). The fact that the taxpayer has exercised a power of disposition over this fu- 
ture income before its accrual would scarcely be enough to subject him to a tax, for 
the statute looks at income only as it accrues, or is paid. Shellabarger v. Commis- 
sioner of Int. Rev., supra note 21; see Magill, supra note 9, at 92. 
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come which is received by one person shall be taxed to another who has 
absolutely no beneficial interest in it at the time of its accrual, or con- 
trol over it up to that time.*® But since a very large proportion of 
such gifts would be made by one member of a family te another,”’ it 
would be difficult, if not impossible, for the taxing authorities to prove 
that they were colorable; ** and this might be made a possible ground for 
calling all such transactions presumptively fraudulent.2° It might even 
be made a basis for taxing all such transactions regardless of a clear 
showing of lack of fraud, but this would be open to serious objections 
of unreasonableness, since many such gifts would doubtless be made in 


good faith.* 


Marita Property RIGHTS AND THE CONFLICT oF Laws. — Where 
a man and a woman domiciled in different states are married in a third, 
and perhaps go to live successively in a fourth and a fifth, the problem 
arises, in the absence of an agreement * between the parties, as to what 


26 In Eisner v. Macomber, 252 U. S. 189, 207 (1920), the Court defined “ in- 
come ” as “a gain, a profit, something of exchangeable value, proceeding from the 
property, . . . and coming in, being ‘ derived,’ that is, received or drawn by the 
recipient (the taxpayer) for his separate use, benefit and disposal.” The Supreme 
Court has indicated that in such a case the assignee would be subject to the income 
tax. Irwin v. Gavit, 268 U. S. 161 (1925) ; cf. Commissioner of Int. Rev. v. White- 
house, 38 F.(2d) 162 (C. C. A. 1st, 1930). If the assignee is taxable because he is 
considered to have received an interest in the property, by analogous reasoning the 
assignor should not be. 

27 When the assignment is made by one who owes a duty of support to the 
assignee there is at least a probability that it is made in fulfillment of that 
obligation. 

2 See Appeal of Hoffman, supra note 16. A definite test of fraud would be 
difficult, if not impossible, to formulate, but an essential element would, doubtless, 
be concealment of essential facts, such as an agreement or understanding that the 
income when received should be returned to the assignor or laid out for his benefit. 
The mere adoption of a device to avoid the tax would not, of itself, be enough to 
constitute fraud. See United States v. Isham, 17 Wall. 496, 506 (U. S. 1873); 
Bullen v. Wisconsin, 240 U. S. 625, 630 (1916). To hold all such transactions 
attempts to deprive the government of income would be to beg the question. See 
Note (1929) 38 Yate L. J. 1123, 1128. There was no suggestion of fraud in the 
Earl case, since the agreement was made in r1gor. ‘ 

29 A rebuttable presumption that all gifts made two years before death were 
made in contemplation of death was held constitutional in Schwab v. Doyie, 269 
Fed. 321 (C. C. A. 6th, 1920), rev’d on another ground, 258 U.S. 529 (1922). 

80 A state statute taxing all gifts made within six years of death was held un- 
reasonable and, therefore, unconstitutional in Schlesinger v. Wisconsin, 270 U. S. 
230 (1926). The interpretation and validity of what seems to be a similar pro- 
vision in the 1926 Act, limited to two years, has not yet been passed upon by the 
courts. 44 STAT. 9, c. 27, § 302(c), 26 U.S. C. Supp. III § 1094(c) (1929). 


1 Express contracts purporting to fix the rights of husband and wife in all the 
property which they own or may acquire will be enforced, in the absence of a 
strong opposing policy of the state of situs, as to movables wherever situated, 
despite a change in the domicil of the parties. Decouche v. Sevetier, 3 Johns. 
Ch. 190 (N. Y. 1817) ; Scheferling v. Huffman, 4 Ohio St. 241 (1854); see Story, 
Conrtict or Laws (8th ed. 1883) $$ 143, 184; Dicey, Conriict or Laws (4th ed. 
1927) 711 et seqg.; Goopricn, Conriict or Laws (1927) 281; Note (1910) 10 Cot. 
L. Rev. 147, 148. Story thought that such a contract should be enforced as to 
immovables acquired after a change in domicil only “if it speaks fully to the very 
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law shall determine their relative rights in property owned at the time 
of marriage or acquired thereafter. With regard to immovables ? the 
result is clearly established: the law of the situs will normally refuse to 
allow the application of foreign rules to determine the title to its very 
domain.* But in dealing with movable goods it is permissible to adopt 
a rule of greater convenience, since the situs of such property is of less 
significance.* 

The desirability of applying a single uniform régime to the entire 
estate of the parties at the time of marriage is sufficient to justify elimi- 
nating the law of the situs from the field of competing possibilities.® 
And since the place of celebration of the marriage may be purely for- 
tuitous, its law should not effect such far-reaching consequences.® The 
pre-marital domicil of the wife would hardly be chosen in preference to 
that of the husband.’ There remain for serious consideration the pre- 
marital domicil of the husband, which automatically becomes that of the 
wife, and the subsequent “ matrimonial domicil.” In most of the cases 
that have arisen the domicil of the husband and the matrimonial domicil 
have coincided, at least temporarily, and the law of this jurisdiction 
has been followed on one ground or the other.* Where there is a diver- 


point.” Story, op. cit. supra $143. Some American courts have adopted his 
view, requiring the change in domicil to be clearly contemplated at the time of 
making the contract in order to affect such property. Long v. Hess, 154 Ill. 482, 
40 N. E. 335 (1805); Fuss v. Fuss, 24 Wis. 256 (1869). Contra: Kleb v. Kleb, 
70 N. J. Eq. 305, 62 Atl. 396 (1905). But there seems no reason to apply a stricter 
rule of construction to this than to any other contract. See 1 WHartTon, ConFLict 
or Laws (3d ed. 1905) § 199a. 

2 Maryland distinguishes only between real and personal property, rejecting 
the classification of movable and immovable generally adopted in conflict of laws 
problems. Craig v. Craig, 140 Md. 322, 117 Atl. 756 (1922). The law of the state 
in which the property is situated determines its character as real or personal, 
movable or immovable. Duncan v. Lawson, 41 Ch. D. 394 (1889); Young v. 
Young, 5 La. Ann. 611 (1850) ; Kneeland v. Emsley, 19 Tenn. 620 (1838) ; Conriict 
or Laws RESTATEMENT (Am. L. Inst. 1927) § 227. 

3 This is true whether the property is owned at the time of marriage or sub- 
sequently acquired. Wheeler v. Walker, 64 Ala. 560 (1879); Nelson v. Goree’s 
Adm’r, 34 Ala. 565 (1869); Long v. Hess, supra note 1; Conriict or Laws ReE- 
STATEMENT §§ 257, 258. But cf. In re De Nicols, [1900] 2 Ch. 410 (applying the 
doctrine of a tacit contract; see infra note 15). 

4 In determining succession to movables, for example, the law of the decedent’s 
domicil is applied to the validity of the will as well as to the question of what 
persons inherit in case of intestacy. Lawrence v. Kitteridge, 21 Conn. 576 (1852) ; 
Lee v. Belknap, 163 Ky. 418, 173 S. W. 1129 (1915) ; Dammert v. Osborn, 141 N. Y. 
564, 35 N. E. 1088 (1893) ; Macdonald v. Macdonald, L. R. 14 Eq. 60 (1872); see 
Dicey, Conriict or Laws c. 31; Conriict oF RESTATEMENT §§ 325, 328. 

5 Although this reasoning seldom becomes articulate in the decisions, the re- 
jection of the law of the situs is implicit in the cases cited in note 8, infra. 

6 Arendell v. Arendell, 10 La. Ann. 566 (1855); Fisher v. Fisher, 2 La. Ann. 774 
(1847) ; Land v. Land, 22 Miss. 99 (1850); Brien dit Desrochers v. Marchildon, 
15 Rapp. Jud. Que. (c.s.) 318 (1898). 

7 Fisher v. Fisher, 2 La. Ann. 774 (1847). 

8 Mason v. Fuller, 36 Conn. 160 (1869); Routh v. Her Husband, 9 Rob. 224 
(La. 1844); Walker v. Duverger, 4 La. Ann. 569 (1849) ; Lyon v. Knott, 26 Miss. 
548 (1853); Harral v. Harral, 39 N. J. Eq. 279 (1884); McDaniel v. Harley, 
42 S. W. 323 (Tex. Civ. App. 1897) ; McIntyre v. Chappell, 4 Tex. 187° (1849) ; see 
Ford’s Curator v. Ford, 2 Mart. (N.s.) 574, 577 (La. 1824). 

Doubt was cast on McIntyre v. Chappell, supra, in State v. Barrow, 14 Tex. 
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sity, however, it might be argued that the law of the matrimonial 
domicil should prevail, on the basis of its greater interest in the new rela- 
tionship and the probability that controversies in relation to the prop- 
erty will arise in its forum. Yet the application of this rule may prove 
inconvenient if the vesting of rights must await the adoption of the 
new domicil. To define “ matrimonial domicil ” as the place of residence 
intended by the parties at, the time of marriage would avoid this diffi- 
culty, but would be inconsistent with the general principle that presence 
is necessary to the acquisition of a domicil of choice.? Furthermore, this 
criterion might often cause property to depend upon a temporary *° whim 
of the parties. And so for the sake of certainty, the domicil of the hus- 
band at the time of marriage should determine the respective property 
rights of the married couple,’* even where they make their residence in a 
different jurisdiction. 

In dealing with the subsequent acquisition of single items of property, 
the need for a uniform régime has not always ** availed to cause a de- 
parture from the usual rule that the law of the situs governs the passage 
of title to property.’* Yet it would seem that the domicil at the time of 
the acquisition is more vitally interested in the relative rights of husband 
and wife than is the situs. Furthermore, the application of the law of 
the situs might cause great confusion in the ownership of the family 
possessions. The concern of the situs in the certainty of titles to prop- 
erty in its jurisdiction might be safeguarded by statutory provisions 
protecting bona fide purchasers and attaching creditors. In any case 
that interest would seem to be offset by the similar interest of the 


domicil, to which the property will normally tend to move; and this 
seems to be recognized by the courts.** 


179 (1855), which held the law of the intended domicil to apply to property acquired 
after marriage but before the parties had reached the intended domicil. 

® ConFiict oF Laws RestaTEMENT (Am. L. Inst. 1930) § 18. 

10 Although some courts speak of the matrimonial domicil as that intended by 
the parties, no case has followed this principle where the intention was not actually 
carried out. In such situations, outright denial of the principle has been avoided 
only by holding that the intention was not adequately proved. Le Breton v. 
Nouchet, 3 Mart. 60 (La. 1813) ; Hayden v. Nutt, 4 La. Ann. 65 (1849). 

11 See note 8, supra. 

12 The law of the situs has sometimes been held to apply. Shumway v. Leakey, 
67 Cal. 458 (1885). This view is adopted by Conriict or Laws RESTATEMENT 
(Am. L. Inst. 1927) § 311. A “real statute ” of the state of situs may prevent the 
application of the law of the parties’ domicil to acquests by non-resident married 
persons. La. Rev. Civ. Cope (1870) § 2400; Smith v. McAtee, 27 Md. 420 (1867). 
But cf. Williams v. Pope Mfg. Co., 52 La. Ann. 1417, 27 So. 851 (1900) (holding 
statute inapplicable to cause of action for personal injuries suffered within state). 
The rule that the law of the situs governs involves serious problems when it be- 
comes necessary to determine the situs of choses in action or of stocks. 

18 Green v. Van Buskirk, 7 Wall. 139 (U. S. 1868); see WESTLAKE, PRIVATE 
INTERNATIONAL Law (7th ed. 1925) 202; Manor, Conriict oF Laws (1901) 
c. II. 
14 Nelson v. Goree’s Adm’r, supra note 3; Birmingham Water Works Co. v. 
Hume, 121 Ala. 168, 25 So. 806 (1898) ; Hicks v. Pope, 8 La. 554 (1835); Allen v. 
Allen, 6 Rob. 104 (La. 1843) ; McLean v. Hardin, 56 N. C. 204 (1857) ; Pearl 
v. Hansborough, 9 Humph. 426 (Tenn. 1848) ; Edrington v. Mayfield, 5 Tex. 363 
(1849); State v. Barrow, supra note 8; Snyder v. Stringer, 116 Wash. 131, 


198 Pac. 733 (1921). 
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The House of Lords has held, in the case of a marriage governed at 
the outset by French law, that property rights in future acquisitions are 
determined by the law of the husband’s domicil at the time of marriage, 
on the ground that there is a tacit contract to abide by the provisions of 
the French code despite changes of domicil.‘° But the fiction of a con- 
tract formed by two unsuspecting persons has prevailed nowhere else,'® 
and probably would not be extended by the English courts to cover 
marriages made under less explicit statutory provisions.** 

A further problem concerns the effect of a change of domicil of the 
spouses on their relative property rights.’* If the law of the situs is 
regarded as the proper law to be applied to newly acquired property, a 
change in the situs of the property may give rise to the same problem. 
A change in domicil or situs, with nothing more, is not sufficient to alter 
the property rights of husband and wife.’® This is emphasized by the 
Conflict of Laws Restatement,”° which uses the situs as the significant 
factor,”* but provides the qualification that rights shall remain unaffected 
by transportation of the property into a new jurisdiction only until 
there has been some new dealing with them there. What sort of 
“ new dealing ” is required is not specified. It seems settled, however, 
that a single exchange of the goods for other property does not change 
the nature of the property rights in the proceeds.** It would seem 
indeed that the parties’ vested rights must remain undisturbed until the 
proceeds of the original goods can no longer be identified.?* 


15 De Nicols v. Curlier, [1900] A. C. 21. 

16 The doctrine of a tacit contract was expressly repudiated in Saul v. His 
Creditors, 5 Mart. (N.s.) 569 (La. 1827) ; Matter of Majot, 199 N. Y. 29, 92 N. E. 
402 (1910). 

17 In the De Nicols case the House of Lords relied heavily on the French Code, 
which purported to establish rules covering every possible situation. [1900] A. C. 
at 40-41. The fact that the parties have partly provided for their marital property 
right, in the form of a marriage settlement, may also prevent the implication of a 
tacit contract as to the matters not expressly dealt with. Cf. ibid. at 43, 46; see 
Dicey, Conriict or Laws 717. 

18 The problem is the same whether the property involved belonged to one of 
the spouses at the time of marriage or was subsequently acquired. 

19 Gluck v. Cox, 75 Ala. 310 (1883) ; Mueller v. Mueller, 127 Ala. 356, 28 So. 
465 (1899); Estate of Drishaus, 199 Cal. 369, 249 Pac. 515 (1926); Succession of 
Popp, 146 La. 464, 83 So. 765 (1919) ; Matter of Mesa y Hernandez, 172 App. Div. 
467, 159 N. Y. Supp. 59 (1916), aff'd, 219 N. Y. 566, 114 N. E. 1069 (1916). But 
cf. Castleman v. Jeffries, 60 Ala. 380 (1877). It might, perhaps, be unconstitu- 
tional for a state to declare that merely acquiring a domicil in the jurisdiction, or 
bringing property into the state, should change the respective property rights of 
the spouses. See Brookman v. Durkee, 46 Wash. 578, 583, 90 Pac. 914, 915 (1907). 
A statute retroactively changing the rights of all persons domiciled in the state is 
obviously unconstitutional. Estate of Frees, 187 Cal. 150, 201 Pac. 112 (1921); 
Estate of Drishaus, supra; see Note (1927) 15 Carir. L. Rev. 399. 

20 § 312. 21 See note 12, supra. 

22 Stephen v. Stephen, 284 Pac. 158 (Ariz. 1930) ; Succession of Robinson, 23 
La. Ann. 174 (1871) ; Depas v. Mayo, 11 Mo. 314 (1848); Edwards v. Edwards, 
108 Okla. 93, 233 Pac. 477 (1924). Contra: Succession of Packwood, 9 Rob. 438 
(La. 1845), 12 Rob. 335 (La. 1845). Even though the property taken in exchange 
is land, the rights in it will depend on the nature of the property with which it was 
acquired. Estate of Arms, 186 Cal. 554, 199 Pac. 1053 (1921) ; Kraemer v. Kraemer, 
52 Cal. 302 (1877) ; Estate of Niccolls, 164 Cal. 368, 129 Pac. 278 (1912) ; Brookman 
v. Durkee, supra note 19 

23 See McAnally v. ‘O'Neal, 56 Ala. 299, 302 (1876). 
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THE DECLARATORY JUDGMENT IN PusBLic Law. — The last decade 
has seen the development in the United States of a procedural reform 
which promises to remain a permanent part of our jurisprudence. The 
declaratory judgment, since the inception in 1917 of the agitation for 
its adoption, has been placed upon the statute books of over twenty 
states.? Inasmuch as the arguments against the adoption of the practice 
in the federal courts * proceed partly upon a distrust of its use in testing 
constitutionality,* it may be interesting to note how the states * have 
fared with the practice.® 

Among the objections made to testing the validity of statutes before 
their enforcement is the fact that the argument on the merits may not 
be thorough, and that a duty is thereby imposed upon courts which does 
not, belong to them historically.*. But the distinction between declara- 
tory judgments and advisory opinions is sharp.* The latter enlist the 
courts in the process of legislation itself; ® the former require an actual 


1 The articles which gave the movement initiative were Sunderland, Modern 
Evolution of Remedial Rights — The Declaratory Judgment (1917) 16 Micnu. L. 
Rev. 69; Borchard, The Declaratory Judgment (1918) 28 Yate L. J. 1, 72. Prior 
to 1919 there were several incomplete statutes: R. I. Acts 1876, c. 563, §17; R. I. 
Gen. Laws (1923) § 4952; Conn. Acts 1893, 257; Conn. Gen. Stat. (1918) § 5113; 
N. J. Pub. Laws 1915, c. 116, § 7. The history and practice in England are ably 
reviewed in the articles cited supra. 

2 The Uniform Declaratory Judgments Act has been adopted in the following 
states: Arizona, Colorado, Indiana, Nebraska, New Jersey, North Dakota, Oregon, 
Pennsylvania, South Dakota, Tennessee, Utah, Wisconsin, Wyoming. Other statutes 
which provide for declaratory relief are: Cal. Stat. 1921, 689, Cat. Cope Civ. Proc. 
(1923) §§ 1060-62; Conn. Acts 1921, c. 258; Fla. Acts 1919, No. 75, Fra. GEN. 
Laws (1927) $$ 4953, 4954; Kan. Acts 1921, c. 168, Kan. Rev. Star. (1923) 
§ 60-3127; Ky. Laws 1922, 235, Ky. Cope Crv. Proc. (1927) 639al-al2; N. Y. Laws 
1920, c. 925, N. Y. C. P. A. (1920) § 473; R. I. Acts 1876, c. 563, § 17, R. I. Gen. 
Laws (1923) $$ 4952-53; Va. Laws 1922, 902, VA. Cope ANN. (1924) § 6140(a-h). 
A Michigan statute was held unconstitutional. Anway v. Grand Rapids Ry., 
211 Mich. 592, 179 N. W. 530 (1920). 

3 The Supreme Court has intimated that a declaratory judgments act could not 
constitutionally confer jurisdiction on federal courts created under Article III, as a 
technical cause of action must exist for a “case” or “controversy.” Cf. Liberty 
Warehouse Co. v. Grannis, 273 U. S. 70 (1927); Willing v. Chicago Auditoriim 
Ass’n, 277 U. S. 274 (1928). 

4 The case of Muskrat v. United States, 219 U.S. 346 (1911), has been thought 
to rest peculiarly on a lack of constitutional jurisdiction to test the validity of 
legislation. See (:920) 45 A. B. A. Rep. 259, 263. But compare the statement of 
Mr. Justice Hughes, ibid. at 266. A bill introduced in Congress passed the House, 
but seems to have died in committee. See 69 Cons. REc. 1570, 2032; (1928) Conc. 
Hearincs, 7oth Conc. 1st SEss. 210-16. 

5 The Uniform Act expressly provides for the granting of declarations to deter- 
mine the construction and validity of statutes. UNnirorm DECLARATORY JUDGMENTS 
Act § 2; see Torrey, The Declaratory Judgment (1922) 8 Iowa L. Buty. 81. Some 
statutes do not so provide. See, e.g., the New York provision, supra note 2. 

6 Chief Judge Cardozo and Chief Justice von Moschzisker have expressed satis- 
faction with the practice. See (1928) Conc. HEARINGS, supra note 4, at 55. 

7 The federal objection as to “ case and controversy ” has been held not to be 
conclusive upon the states. See Braman v. Babcock, 98 Conn. 549, 556, 557, 
120 Atl. 150, 151 (1923). 

8 See Borchard, supra note 1; cf. Frankfurter, Note on Advisory Opinions 
(1924) 37 Harv. L. Rev. 1002; Cardozo, J., in Matter of State Industrial Comm., 
224 N. Y. 13, 119 N. E. 1027 (1918). 

® A few states require Opinions by the J uations. See THAYER, Lecat Essays 
(1908) 42n.; Hudson, Advisory Opinions (1924) 37 Harv. L. REv. 970, 977. 
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bona fide controversy between parties having a substantial interest. 
Indeed, the most common reason at present for refusing a declaration 
appears to be that of a defect of parties defendant.'° The danger that 
legislation will be invalidated without proper consideration of the issues 
has been prevented by the salutary requirement that the attorney general 
be made a party.’ At the same time it has often been possible to obtain 
a — on questions of great public interest with a minimum of 
delay.” 

The necessity for a speedy determination of issues is often apparent 
in disputes concerning elections. Thus a declaration has been granted 
as to the statutory power of a superintendent of elections to investigate 
registry lists and to strike the names of unqualified voters.'* Declara- 
tions have been made as to the validity of a special election concerning 
a bond issue,’* and as to the propriety of defendant’s election to office 
under an eligibility provision.** In this last case, the defendant had not 
yet entered upon his official duties, and guo warranto would not have 
been available. 

The utility of the declaratory judgment in the field of public law is 
most marked where the party challenging the statute would otherwise 
be forced to incur the risk of criminal prosecution in order to test it.%® 
The courts are reluctant to enjoin criminal prosecutions,’’ although oc- 
casionally, where a number of criminal actions involve the same point 
of law, an injunction may issue while a test case proceeds.1* In New 
York such an injunction was granted to await the outcome of a suit for 


10 Morton v. Pacific Const. Co., 283 Pac. 281 (Ariz. 1929) ; Garden City News v. 
Hurst, 282 Pac. 720 (Kan. 1929) ; Axton v. Goodman, 205 Ky. 382, 265 S. W. 806 
(1924) ; Coke v. Shanks, 209 Ky. 723, 273 S. W. 552 (1925) ; Ezzell v. Exull, 207 Ky. 
615, 269 S. W. 752 (1925); Revis v. Daugherty, 215 Ky. 823, 287 S. W. 28 (1926) ; 
Heller & Co. v. Hunt Forbes Const. Co., 222 Ky. 564, 1 S. W.(2d) 970 (1928); 
Cummings v. Shipp, 156 Tenn. 595, 3 S. W.(2d) 1062 (1928); Goetz v. Smith, 
152 Tenn. 451, 278 S. W. 417 (1925); Perry v. City of Elizabethton, 22 S. W.(2d) 
359 (Tenn. 1929). 

11 UnirorM DeciarATory JupGMENTs Act §11; Ky. Cope Proc. (1927) 
§ 6394-9. 

2 Note, for example, a case where a declaration was sought as to the power of 
a city to issue a certain type of bond. The action was commenced on Feb. 7, and 
final judgment on appeal rendered on Feb. 24. State ex rel. Enright v. Kansas City, 
110 Kan. 603, 204 Pac. 690 (1922). 

18 Jn re Freeholders of Hudson County, 103 N. J. L. 702, 143 Atl. 536 (1928). 

14 Simkin v. Rock Springs, 33 Wyo. 166, 237 Pac. 245 (1925) ; cf. In re City of 
Pittsburgh’s Charter, 297 Pa. 502, 147 Atl. 525 (1929). 

15 State ex rel. Hopkins v. Grave, 109 Kan. 619, 201 Pac. 82 (1921). 

16 Pathe Exchange v. Cobb, 202 App. Div. 450, 195 N. Y. Supp. 661 (1922) 
(motion picture censorship law valid) ; Little v. Smith, 124 Kan. 237, 257 Pac. 959 
(1927) (cigarette advertising law invalid) ; Ware v. Ammon, 212 Ky. 152, 278 S. W. 
593 (1925) (discriminatory dry-cleaning law invalid); Erwin Billiard Parlor Co. 
v. Buckner, 156 Tenn. 278, 300 S. W. 565 (1927) (discriminatory pool-room law 
invalid) ; Utah State Fair Ass’n v. Green, 68 Utah 254, 249 Pac. 1016 (1926) (pari- 
mutuel statute held to abrogate inconsistent ordinances) ; Logoon Jockey Club v. 
Davis County, 270 Pac. 543 (Utah, 1928) (statute forbidding gambling pools not 
repealed by later statute). But cf. Purity Oats Co. v. State, 125 Kan. 558, 264 Pac. 
740 (1928) (declaration as to whether plaintiff was violating trading stamp law 
refused). 

17 See Davis v. American Soc. for Prevention of Cruelty to Animals, 75 N. Y. 
362 (1878). 

18 Third Ave. Ry. v. Mayor of New York, 54 N. Y. 154 (1873). 
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a declaratory judgment.'® Among the statutes imposing criminal pen- 
alties upon which declarations have been made are the Utah gambling 
law, the Kansas cigarette advertising law, and the New York motion 
picture censorship law.”° 

In like manner, a number of the cases have involved the powers of 
executive and administrative officers.2* Thus, declaratory judgments 
have been granted concerning the authority of sinking fund commis- 
sioners,”* county officers,?* and members of a board of education.”* In 
Tennessee Electric Co. v. Hannah,** the plaintiff was planning certain 
developments that required the approval of the federal water power 
commission, which insisted upon a preliminary approval by the state 
public utilities commission. On a refusal by the state commission to 
grant a certificate of convenience, the plaintiff sought and obtained a 
declaration as to the extent of their jurisdiction. 

The law of municipal corporations, generally, has been a fertile field 
for declaratory relief.2* The validity of a municipal bond issue may 
be tested by a declaration before the sale of the bonds is begun.”* 
The assumption of such jurisdiction is in striking contrast to the refusal 
to make a declaration as to the effect of private investment projects.”® 
The need for the declaration is the same in either case so far as the 
plaintiff is concerned, but in the case of a private scheme the danger of 
overburdening the courts with opinions as to complicated financial 
arrangements of technical difficulty overbalances its advantages. In 
the case of a municipal bond issue the public interest is more acute; for 
where there is substantial doubt as to the validity of an issue, a declara- 
tion not only prevents purchasers from being mulcted, but also permits 
the bonds to be sold at a higher price. Another important problem of 
municipal corporations involves limitations upon their spending power.° 


19 Jaccarino v. Ottinger, 79 N. Y. L. J., April 18, 1928, at 299. Even without an 
auxiliary injunction the declaration may be effective. The Virginia statute ex- 
pressly prohibits an injunction merely because a declaratory judgment suit is 
pending. Va. Cope ANN. (1924) § 6140f. 20 See note 16, supra. 

21 Cloverdale Union High School Dist. v. Peters, 264 Pac. 273 (Cal. 1928) ; State 
ex rel. Hopkins v. Grave, supra note 15; State ex rel. Hopkins v. Wooster, 111 Kan. 
830, 208 Pac. 656 (1922) ; State ex rel. Mellott v. Board of Comm’rs, 128 Kan. 516, 
279 Pac. 1 (1929); Craig v. Commissioners of Sinking Fund, 208 App. Div. 412, 
203 N. Y. Supp. 236 (1924). But cf. Hodges v. Hamblen Co., 152 Tenn. 395, 277 
S. W. gor (1925) ; Reese v. Adamson, 279 Pa. 13, 146 Atl. 262 (1929). 

22 Craig v. Commissioners of Sinking Fund, supra note 21. 

23 State ex rel. Mellott v. Board of Comm’rs, supra note 21. 

24 State ex rel. Hopkins v. Wooster, supra note 21. 

25 157 Tenn. 582, 12 S. W.(2d) 372 (1928). But cf. Piedmont & N. Ry. v. 
United States, 50 Sup. Ct. 192 (U. S. 1930). 

26 Cf. Yale University v. New Haven, 104 Conn. 610, 134 Atl. 268 (1926); 
Town of Kearney v. Bayonne, 90 N. J. Eq. 499, 107 Atl. 169 (1919) ; Bareham v. 
Rochester, 246 N. Y. 140, 158 N. E. 51 (1927). See also cases cited in note 21, supra, 
and notes 27, 33, infra. 

27 State ex rel. Enright v. Kansas City, supra note 12; State ex rel. Smith v. 
Kansas City, 125 Kan. 88, 262 Pac. 1032 (1928). Cf. State ex rel. Baird v. Wyan- 
dotte County, 117 Kan. 151, 230 Pac. 531 (1924). 

28 Hayden Plan Co. v. Wood, 275 Pac. 248 (Cal. 1929). 

29 In this respect municipal corporations are generally limited. The spending 
power of Congress has been said to involve a political question. Cf. Massachusetts 
v. Mellon, 262 U. S. 447 (1923). 
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A construction of the constitutional debt limit of a city was granted in 
Board of Education v. Van Zandt.*° Declarations have also been made 
as to the construction of a city charter ** and transit franchise.** At- 
tempts have been made to test zoning ordinances, but the courts refuse 
to issue a declaration unless the precise building plan of the plaintiff is 
shown.** These decisions may not be liberal enough on their facts, but 
they are another example of the requirement of a substantial contro- 
versy; and where expenses have actually been incurred in pursuance of 
a building plan, a declaratory judgment has been granted.** 

A survey of the cases seems to reveal that the use of the declaratory 
judgment is being hedged about with proper safeguards by the courts.** 
The controversy must have advanced to a stage where rights are actually 
threatened,** and where claims can be asserted with particularity.*” 
All parties interested,** including the law officer of the state, must be 
joined. But the cardinal safeguard inherent in the declaratory judg- 
ment practice is that courts may refuse to make declarations in their 
discretion; *° and that discretion will be exercised to refuse a declaration 
where another court has already assumed jurisdiction over the 
controversy.*° 


JuRisDIcTION OvER TITLE TO CHATTELS.— The struggles of the 
courts of the nineteenth century to develop a rational system of conflict 
of laws were marked at every turn by fundamental conflicts between fic- 


30 119 Misc, 124, 195 N. Y. Supp. 297 (1922), aff'd, 234 N. Y. 644, 138 N. E. 
481 (1923). 

31 Craig v. Commissioners of Sinking Fund, supra note 21. 

82 Manhattan Bridge Three Cent Line v. City of New York, 204 App. Div. 89, 
198 N. Y. Supp. 49 (1923). ca 

33 Andrews v. Piedmont, 281 Pac. 78 (Cal. 1929); West v. Wichita, 118 Kan. 
265, 234 Pac. 740 (1925); Rosenberg v. Whitefish Bay, 225 N. W. 838 (Wis. 1929). 

34 Rosenberg v. Whitefish Bay, supra note 33. And cf. Yale University v. New 
Haven, supra note 26. There the plaintiff desired to build a bridge across a public 
street. A declaration was made that it could do so with the consent of the city. 

35 Relatively few statutes seem to have been declared invalid. In the following 
cases, however, a declaration was granted to that effect: Statutes: Little v. Smith; 
Ware v. Ammon, both supra note 16; Pettit v. White County, 152 Tenn. 660, 280 
S. W. 688 (1925); Erwin Billiard Parlor Co. v. Buckner, supra note 16; Peters v. 
O’Brien, 152 Tenn. 466, 278 S. W. 660 (1925); Simkin v. Rock Springs, supra 
note 14. In a recent case, Farmers’ Trust Co. v. New York Cent. Ry., 170 N. E. 
489 (N. Y. 1930), a declaration was made that the reciprocity provisions of a New 
York tax statute was no longer effective as to Pennsylvania because of a miscon- 
struction of the New York law by the Pennsylvania court. 

36 See cases cited in note 16, supra; cf. Hodges v. Hamblen Co., supra note 21. 
Crawford v. Favour, 267 Pac. 412 (Ariz. 1928), where a legislative committee was 
refused a declaration as to the proper method for entitling bills. 

37 See note 33, supra. 

88 In testing the validity of an assessment, all the property owners must be 
joined. Heller & Co. v. Hunt Forbes Const. Co., supra note 10; cf. Revis v. 
Daugherty, supra note 10; State ex rel. Mellott v. Board of Comm’rs, supra note 21. 

39 In Bareham v. Rochester, supra note 26, the Appellate Division upheld the 
greater part of a statute. The Court of Appeals refused to exercise a wider jurisdic- 
tion than was exercised below. 

40 State ex rel. Baird v. Wyandotte, supra note 27. 
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tions and realities. In some instances, it may be even now impossible to 
name the victors, but it could be said, with some certainty, that the arti- 
ficial foundations of the maxim mobilia sequuntur personam * had begun 
to crumble under the onslaught of sound principles of jurisdiction.* Re- 
cent developments, however, may retard the progress toward certainty 
and uniformity; from statements in the early case of Edgerly v. Bush * 
and subsequent decisions in the field of chattel mortgages and condi- 
tional sales,® the generalization has been made that a state can not exer- 
cise jurisdiction to affect the title to a chattel brought within its 
borders without the owner’s consent.° 

The present conception of jurisdiction ’ over a person or a thing is, in 
the main, geographical.* The state may exercise jurisdiction over any 


1 An example may be found in the field of marital property. Cf. De Nicols v. 
Curlier, fegeo) A. C. 21; see Goopricn, Conriict oF Laws (1927) 279. The 
intent theory in the problem of contractual obligations may be of like nature. 
See Green v. Northwestern Trust Co., 128 Minn. 30, 36, 150 N. W. 229 (1914). 

2 This doctrine assumed that a chattel could have no fixed situs. See Story, 
Conrtict oF Laws (8th ed. 1883) § 380. An intimate relation between the chattel 
and the owner was described. See Forrrx, TrairE pu Droir INTERNATIONAL PRIvE 
(4th ed. 1866) §62. The gradual disintegration of this doctrine until it has become 
the exception rather than the rule is traced in Story, op. cit. supra, § 383, n.a. See 
Loftus v. Farmers & Mechanics Bank, 133 Pa. 97, 111, 19 Atl. 347, 348 (1890). 

8 The artificial character of the earlier doctrine was recognized by Story. See 
Story, op. cit. supra note 2, §551. The law of the situs has almost completely 
displaced it. See Beale, The Situs of Things (1919) 28 Yate L. J. 525, 528; 
WESTLAKE, PrivATE INTERNATIONAL LAW (4th ed. 1905) 202. Among the many 
merits of the new rule, the most obvious is its recognition of the actual power of 
Hy state within its borders. See 1 WHarton, Conriict or Laws (3d ed. 1905) 

305, 3114. 

4 81 N. Y. 199 (1880). See Cammell v. Sewell, 5 H. & N. 728, 735 (1860). 

5 Goetschius v. Brightman, 245 N. Y. 186, 156 N. E. 660 (1927); Taylor v. 
Boardman, 25 Vt. 581 (1853) ; see CoNFLIcT OF LAws RESTATEMENT (Am. L. Inst. 
1927) §§ 287, 295. 

6 See Beale, Jurisdiction Over Title of an Absent Owner in a Chattel (1927) 
40 Harv. L. Rev. 805; Note (1911) 24 Harv. L. Rev. 567. The rule is thus stated: 

“ (1) Ifa chattel belonging to a person who is not a national of or domiciled in a 
state is brought into the state without his consent, the jurisdiction of the state over 
the chattel is limited to the enforcement of 

(a) rights growing out of acts done in the preservation of the property; 

(b) rights essential to the exercise of the state’s police powers; 

(c) rights dependent on the exercise of the power of eminent domain. 

“ (2) Except as stated in Subsection (1), the state may not subject the title of 
the owner of such chattel to the operation of its laws unless the chattel has become 
incorporated into the general mass of property located therein. Such incorporation 
takes place if the owner fails to remove the chattel from the state after reasonable 
opportunity to do so, or if the time named in the statute of limitations of the state 
in which it was taken from the owner has passed, or if some other act or omission 
of the owner has rendered it inequitable for him to remove it. 

“ (3) If by the law of the state from which the chattel is taken title would pass 
as the result of a transaction in another state, the title will pass though the chattel 
has been taken into the other state without the consent of the owner.” CONFLICT 
or Laws RestaTEMENT (Am. L. Inst. 1930) § 52. 

7 By jurisdiction is meant the power to create rights which will be recognized 
in other states. Cf. Beale, Jurisdiction of a Sovereign State (1923) 36 Harv. L. 
Rev. 241. For a discussion from the standpoint of the local law theory, see Note 
(1928) 37 Yate L. J. 966. 

8 Schmidt v. Perkins, 74 N. J. L. 785, 67 Atl. 77 (1907) ; see Goopricu, op. cit. 
supra note 1, at 345. But cf. Minor, Conrrict or Laws (1901) § 129. It would 


a 


. 
wd 
‘ 
ye 
I 
‘ 
j 
j 
? 


NOTES 1295 


individual within its borders.° Over domestic land its supremacy is in- 
disputable.*° Its power over chattels within the state is scarcely less 
acknowledged." The state may, apart from considerations of due 
process, destroy them,’* forfeit them,'* or even subject them to superior 
liens.1* Title, however, it is argued, is a legalized relation between a 
thing and a person; *° hence control over the chattel will not necessarily 
involve control over the title thereto if the owner has not submitted his 
interest to the power of the state.“° The treatment of marital status in 
the much disputed case of Haddock v. Haddock ** may be somewhat 
analogous.’* But status, representing, as it does, two corresponding, in- 
tangible interests, is, of necessity, unreal, and requires the development 
of artificial canons of jurisdiction.1® On the other hand, the rule in 
garnishment cases indicates that even as to intangible things the rela- 
tional aspect of ownership will not be stressed.2? A metaphysical con- 
ception of property in tangibles, it is submitted, should not be em- 
phasized in the face of a growing tendency to consider the property in 
a thing to be where the thing is, rather than where the owner wills 
it to be.** 


seem to follow that it is likewise a question of logic, rather than of degree. Cf. 
(1929) 42 Harv. L. Rev. 827. Perhaps the same can not be said of choses in 
action. See Powell, Business Situs of Credits (1921) 28 W. Va. L. Q. 89, 90. 

® But cf. Conriict or LAws REstaTEMENT (Am. L. Inst. 1930) § 84; see Note 
(1930) 39 Yate L. J. 889. A striking example is the jurisdiction over a person 
brought into the state by force. Ker v. Illinois, 119 U. S. 436 (1886); People v. 
Pratt, 78 Cal. 345, 20 Pac. 731 (1889). But cf. Scorr, InrerstaTe RENDITION 
(1917) $$ 136, 137. 

10 See ConFiict or Laws ResTaTEMENT (Am. L. Inst. 1927) § 236 et seq. 

11 See Fay Brothers v. Theobald, 205 Ky. 146, 149, 265 S. W. 489, 491 (1924) ; 
Cooper v. Philadelphia Worsted Co., 68 N. J. Eq. 622, 629, 60 Atl. 352, 353 (1904) ; 
WESTLAKE, loc. cit. supra note 3. 

12 See Beale, supra note 6, at 812. 

18 State v. Morris, 124 Kan. 143, 257 Pac. 731 (1927); Buchholz v. Common- 
wealth, 127 Va. 794, 102 S. E. 760 (1920) ; cf. Note (1920) 34 Harv. L. REv. 200. 

14 Willys Overland Co. v. Evans, 104 Kans. 632, 180 Pac. 235 (1919). Contra: 
Baribault v. Robertson, 82 N. H. 297, 133 Atl. 21 (1926); cf. National Bank of 
Commerce v. Jones, 18 Okla. 555, 91 Pac. 191 (1907). 

15 See Ames, Lectures ON Lecat History (1913) 194. 

16 See Beale, supra note 6, at 811; Note (1921) 22 U. or Mo. Butt. Law Serr. 
31. It seems reminiscent of the intimate relation on which the domiciliary doctrine 
was based. See Foettx, loc. cit. supra note 2. 

17 201 U.S. 562 (1906). 

18 See Beale, Haddock Revisited (1926) 39 Harv. L. Rev. 416, 425; Communes 
or Laws RESTATEMENT (Am. L. Inst. 1930) § 119(f). 

19 See Beale, supra note 18, at 427. It is frequently dangerous to apply physical 
conceptions of situs to status. See Wagoner v. Wagoner, 287 Mo. 567, 598, 229 
S. W. 1064, 1071 (1921) ; Note (1926) 39 Harv. L. Rev. 485. But cf. Note (1926) 
74 U. or Pa. L. Rev. 738. 

20 Harris v. Balk, 198 U. S. 215 (1905) ; Weiner v. American Ins. Co., 224 Pa. 
293, 73 Atl. 343 (1909) ; see Carpenter, Jurisdiction Over Debts For the Purpose 
of Administration, Garnishment, and Taxation (1918) 31 Harv. L. REv. 905, 912. 
Contra: McKinney v. Mitls, 80 Minn. 478, 83 N. W. 452 (1900); see (1923) 
7 Minn. L. Rev. 346; cf. Leech v. Brown, 172 Iowa 182, 154 N. W. 440 (1915). 
The relation is at least analogous to that of the present discussion. See (1929) 
42 Harv. L. Rev. 827. 

21 See cases cited in notes 8, 12, supra. The tendency is further exemplified in 
the treatment of negotiable instruments and certificates of stock. Cf. Notes (1928) 
37 YALE L. J. 803; (1925) 8 Minn. L. REv. 661. 


1296 HARVARD LAW REVIEW 


The results of the decisions do not controvert this proposition. The 
cases protecting mortgages of a chattel wrongfully removed to a state,?? 
despite non-compliance with local recording acts, proceed, for the most 
part, on considerations of policy.** In states where local policy is strong 
against secret liens, an opposite result is reached.** Statutes of prescrip- 
tion are unhesitatingly applied from the moment the chattel enters the 
state.*° In prize cases, the judgment and subsequent sale by a court 
having jurisdiction over the res are deemed conclusive, despite wrongful 
capture.”° It is difficult to believe, in view of considerations of free 
transferability,” that the jurisdiction of the physical situs over the title 
to negotiable instruments would be ousted by the wrongful nature of 
their presence.** If the state, in the exercise of its police power, may 
forfeit or condemn chattels for the protection of the community,” the 
attendant judicial sale should be unimpeachable.*° Jurisdiction for one 


22 Frequently the same protection is extended, although the mortgagee or con- 
ditional vendor consented to removal. Cobb v. Burwell, 37 Vt. 337 (1864); see 
Note (1928) 41 Harv. L. Rev. 779. Contra: Corbett v. Riddle, 209 Fed. 811 
(C. C. A. 4th, 1913); Jones v. North Pac. Fish & Oil Co., 42 Wash. 332, 84 Pac. 
112 (1906). 

. 283 Farmers & Merchants Bank v. Sutherlin, 93 Neb. 707, 141 N. W. 827 (1913) ; 
Adams v. Fellers, 88 S. C. 212, 70 S. E. 722 (1911); see (2921) 5 Munn. L. Rev. 
310; cf. Lane v. Roach’s Banda Mexicana Co., 78 N. J. Eq. 439, 79 Atl. 365 (1911). 
A few states have accorded protection as a matter of courtesy. Newsum v. Hoff- 
man, 124 Tenn. 367, 137 S. W. 490 (1911) ; Studebaker Co. v. Mau, 13 Wyo. 358, 
80 Pac. 151 (1904). In other cases, the local recording acts were considered in 
terms inapplicable. Langworthy v. Little, 12 Cush. 109 (Mass. 1853); Cleveland 
Machine Works v. Lang, 67 N. H. 348, 31 Atl. 20 (1892) ; see Shaphard v. Hynes, 
104 Fed. 449, 453 (C. C. A. 9th, 1900). In a few decisions, the law of the place 
of contracting has been somehow invoked. Kanaga v. Taylor, 7 Ohio St. 134 
(1857); cf. (1904) 18 Harv. L. Rev. 145. The unsoundness of this last view 
seems obvious. Snyder v. Yates, 112 Tenn. 309, 79 S. W. 796 (1903); cf. (1922) 
6 Minn. L. REv. 407. 

24 Bank v. Carr, 15 Pa. Super. 346 (1900); Farmer v. Evans, 111 Tex. 283, 
233 S. W. ror (1921); cf. National Cash Register Co. v. Paulson, 16 Okla. 204, 
83 Pac. 793 (1905). Protection may be denied to a statutory lien attached by 
another state. Woodward v. Roane, 23 Ark. 523 (1861). Apparently a third state 
will refuse protection if the state of situs so holds. Fuller v. Webster, 5 Boyce 
538, 95 Atl. 335 (Del. 1915); see (1929) 42 Harv. L. Rev. 827. Contra: Forgan 
v. Bainbridge, 274 Pac. 155 (Ariz. 1928). 

25 Newcombe v. Leavitt, 22 Ala. 631 (1860); cf. Waters v. Barton, 1 Coldw. 
450 (Tenn. 1860). Advocates of the Edgerly v. Bush doctrine might make this 
an exception. But it seems logically irreconcilable, without shortening the statutory 
period in its application to chattels from abroad. 

26 Ship Richmond, 9 Cranch 102 (U. S. 1815); Grant v. McLachlin, 4 Johns. 
34 (N. Y. 1809). But cf. Note (1911) 24 Harv. L. Rev. 567. 

27 Because of this factor, the law of the situs will control the transfer. Alcock 
v. Smith, [1892] 1 Ch. 238; Weissman v. Banque de Bruxelles, 221 App. Div. 595, 
224 N. Y. Supp. 555 (1927); see Goopricn, op. cit. supra note 1, at 364. The 
same might be said of a negotiable document of title. Conriict or Laws RE- 
STATEMENT (Am. L. Inst. 1927) § 281. 

28 Embericos v. Anglo-Austrian Bank, [1904] 2 K. B. 870 semble; cf. Alcock 
v. Smith, [1892] 1 Ch. 238, 267; Note (1928) 37 Yate L. J. 803. Contra: Wylie v. 
Speyer, 62 How. Pr. 107 (N. Y. 1881). 29 See notes 12, 13, supra. 

80 It has been so held as to the forfeiture and sale of a car used in illegal 
ventures. Robinson Cadillac Motor Co. v. Ratekin, 104 Neb. 369, 177 N. W. 337 
(1920). It may be compared to the prize cases, note 26, supra. The same would 
seem to be true in all cases of condemnation or forfeiture. See Conriict or Laws 
RestaTEMENT (Am. L. Inst. 1930) $ 52. 
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purpose and not for another seems highly undesirable.*t From this it 
would seem to follow that if the state can exercise jurisdiction to protect 
its citizens from defects in the chattel, it may assuredly do so to protect 
them from defects in the title. 

It can not be denied that reasons of policy in certain instances should 
lead the state of the situs to relax the strict application of its laws. 
Such a stand, which is definitely taken in the exemption from judicial 
process of persons and property brought into the state by wrongful 
measures,*? seems above criticism.** Policy may, at times, play a large 
part in shaping the conflict of laws, but to permit flexible exceptions to 
crystallize into immutable rules of jurisdiction, in a situation where 
practical arguments may be readily advanced on either side, seems un- 
wise.** The absence of complicated issues of jurisdictional facts, always 
a happy goal,*® is endangered by such a change. Permitting the state 
to exercise jurisdiction, after the passage of a reasonable time, or if the 
owner is guilty of inequitable conduct, adds other elements of uncer- 
tainty.*° Practical convenience, in addition, may demand absolute lib- 
erty to apply the law of the situs. The modern policy of the law is to 
cultivate the utmost freedom in commercial transactions; *” the obvious 
method of securing this is to permit the business man to rest content 
once he has examined the law of the place of transacting. If the mer- 
chants of the state have come to rely on the protection of market overt 
or of factors acts, it is unfair to make that protection hinge on a chance 
state of facts which they can rarely .expect to arise.** The argument 
that might be made for the minority rule in chattel mortgage cases will 
bear out this contention.*® The possible encouragement of larceny and 


31 The line must logically be drawn, if at all, between jurisdiction to affect the 
chattel and jurisdiction to affect the title. Cf. Beale, supra note 6, at 812. To 
admit an exception in cases involving the police power is to admit that the whole 
doctrine is based on policy; and to effectuate such policy, canons of jurisdiction are 
not needed. 

82 Deyo v. Jennison, 10 Allen 410 (Mass. 1865); Timmons v. Garrison, 
4 Humph. 148 (Tenn. 1843); see Bower, PRocess AND SERVICE (1927) § 388; cf. 
Note (1920) 33 Harv. L. Rev. 721. 

83 But cf. Lorenzen, Territoriality, Public Policy and the Conflict of Laws 
(1924) 33 Yate L. J. 736. The exception is not illogical. The law of the situs still 
controls, but it adopts the rules of the other state for the sake of convenience and 
justice. It is analogous to problems in the inheritance of movables. Cf. Goopricn, 
op. cit. supra note 1, at 368, 377. 

34 Cf. Note (1928) 37 YALE L. J. 966. 

85 But cf. Beale, supra note 18, at 428. 

86 A virtue of a strict situs rule is that only one jurisdictional fact, easily sus- 
ceptible of proof, need be investigated. Under the proposed rule, an inquiry into 
the circumstances of removal, the conduct of the owner, and the passage of time, 
is necessary. See note 6, supra. 

87 See Marvin Safe Co. v. Norton, 48 N. J. L. 410, 418, 7 Atl. 418, 422 (1886) ; 
GoopricH, op. cit. supra note 1, at 352; cf. Conrtict or Laws RESTATEMENT (Am. 
L. Inst. 1927) § 353 et seq. 

38 See Cammell v. Sewell, 5 H. & N. 728, 743 (1860) ; Dicey, Conrrict or Laws 
(2d ed. 1908) 519. Contra: Edgerly v. Bush, 81 N. Y. 199 (1880) ; cf. Dougherty 
Co. v. Krimke, 144 Atl. 617 (N. J. 1929). 

89 Turnbull v. Cole, 70 Colo. 364, 201 Pac. 887 (1921) ; Corbett v. Littlefield, 
84 Mich. 30, 47 N. W. 581 (1890) ; Consolidated Garage Co. v. Chambers, 111 Tex. 
293, 231 S. W. 1072 (1921). But see Note (1928) 41 Harv. L. Rev. 779. It is a 
problem of reconciling the conflicting policies of protection of property on the one 
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surreptitious removals can be avoided by appropriate criminal legisla- 
tion.*° The tendencies of a particular state to grow arrogant of power 
will languish in the face of reciprocal treatment.*t Absolute supremacy 
of the situs, tempered by the adoption of rules of convenience to secure 
the most appropriate result in particular cases, offers an attractive solu- 
tion of the problem, without unduly hampering the sovereign power of 
the state, where no obvious policy requires a curb on that power. 


THE PROPRIETY OF FRIENDLY RECEIVERSHIPS IN THE FEDERAL 
Courts. — A debtor may use his property unhampered by creditors who 
have no recognized interest in it, unless such use is in fraud of them. 
For this reason, the simple contract creditors of a corporate debtor are 
not entitled in the federal courts * to a receiver for the administration of 
the corporation’s assets if the defendant objects.?_ For the same reason, 
it seems that judgment creditors without liens should be unable to pro- 
cure a receiver in this situation. On the other hand, if a creditor has a 
lien on the debtor’s property, it would seem that the consent of the 
debtor is unnecessary when a receivership is sought for the protection of 
the lien. 

There is no necessity for a receivership if the debtor is not only sol- 
vent in the bankruptcy sense but has assets sufficient to satisfy all credi- 
tors by individual executions or creditors’ bills; * and a receiver should 


hand, and preventing the unfortunate effect of secret liens on the other. Stude- 
baker Co. v. Mau, 14 Wyo. 153, 82 Pac. 2 (1905) ; see Note (1921) 6 Munn. L. Rev. 
153; (1929) 38 YALE L. J. 989. Perhaps the solution lies in the recording acts re- 
quiring registration within a certain time after notice. See Unirorm ConpITIONAL 
Sates Act § 14, applied in Thayer Mercantile Co. v. First Nat. Bank, 98 N. J. L. 
29, 119 Atl. 94 (1922). 

40 But see Beale, supra note 6, at 810; cf. Note (1928) 41 Harv. L. Rev. 779. 

41 Cf. Union Securities Co. v. Adams, 33 Wyo. 45, 236 Pac. 513 (1925). 


1 The consent receivership of a corporation is an equitable remedy developed in, 
and almost exclusively confined to, the federal equity courts. See 2 CLarx, RE- 
CEIVERS (2d ed. 1929) § 700(b); Note (1927) 41 Harv. L. Rev. 70. Kroeger, 
Jurisdiction of Courts of Equity in Insolvents’ Estates (1924) 9 St. Louis L. Rev. 
87, 179, 195, 199. For an outline of the development of the jurisdiction, see 1 CLarK, 
op. cit. supra, § 204; 2 id. § 702; Warren, Federal and State Court Interference 
(1930) 43 Harv. L. Rev. 345, 363 et seq. For the laws of the several states on re- 
ceiverships, see Note (1929) 38 YALE L. J. 668. 

2 Hollins v. Brierfield Coal & Iron Co., 150 U. S. 371 (1893); Pusey & Jones 
Co. v. Hanssen, 261 U. S. 491 (1923). If a creditor has an interest in the debtor’s 
property he would be entitled to its protection regardless of the debtor’s consent. 
This fact has apparently led the courts into the error of saying that the reason for 
denying relief to a simple contract creditor is his lack of an interest in the debtor’s 
property. Shirley v. Watts, 3 Atk. 200 (1744); Scott v. Neely, 140 U. S. 106 
(1891) ; Cates v. Allen, 149 U.S. 451 (1893) ; Pusey & Jones Co. v. Hanssen, supra. 
If an interest in the debtor’s property were essential to give equity to a creditor’s 
bill, the defect would not be remedied by the defendant’s consent. Apparently for 
this reason the Supreme Court has said that consent receiverships are improper 
when procured by a creditor without a judgment, execution, and return nulla bona. 
See Harkin v. Brundage, 276 U.S. 36, 52 (1928). But see ibid. at 56. But it is to 
be noted that the fulfillment of these requirements necessarily implies that the 
creditor has been unable to procure an interest in the debtor’s property. 

3 Mere inability to meet obligations as they become due is not in itself enough 
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here be refused regardless of the consent of the debtor * or the character 
of the creditor. 

But a corporation may be found to be in an intermediate stage be- 
tween solvency and insolvency in the bankruptcy sense. Here it is 
solvent as a going concern, but will be made insolvent if divided by 
separate executions, attachments, and creditors’ bills. The creditor 
whose levy renders the corporation insolvent is not compellable to dis- 
gorge in bankruptcy. Consequently the statutory remedy of other 
creditors is inadequate. The only objection to the appointment of a 
receiver is the debtor’s right to be free from such interference. This ob- 
jection is easily met in the case of judgment creditors with liens, who 
have an interest to protect which entitles them to relief without the 
defendant’s consent. Creditors claiming on simple contracts or on non- 
lien judgments are also proper petitioners when the debtor, by consent- 
ing to the appointment of a receiver, waives its privilege against their 
interference.® 

If the debtor is insolvent in the bankruptcy sense, and refuses his 
consent, a receivership should be denied, since voluntary bankruptcy is 


to justify a receivership. Trust & Deposit Co. v. Spartanburg Waterworks Co., 91 
Fed. 324 (C. C. D. S. C. 1898); Adler v. Campeche Laguna Corp., 257 Fed. 789 
(D. Del. 1919). 

4 A debtor is not entitled to preservation of property from the wasteful attack 
of individual creditors. See Luhrig Collieries Co. v. Interstate Coal & Dock Co., 
281 Fed. 265, 269 (S. D. N. Y. 1922), aff'd, 287 Fed. 711 (C. C. A. 2d, 1923). 
But cf. Wabash, St. L. & Pac. Ry. v. Central Trust Co., 22 Fed. 272 (C. C. E. D. Mo. 
1884), 29 Fed. 618 (C. C. E. D. Mo. 1886). See also Quincy, Mo. & Pac. R. R. v. 
Humphreys, 145 U. S. 82, 95 (1892); Chamberlain, New-Fashioned Receiverships 
(1896) 10 Harv. L. Rev. 139. 

5 Chicago Title & Trust Co. v. Roebling’s Sons Co., 107 Fed. 71 (C. C. N. D. 
Ill. rg01). But see McLaughlin, Amendment of the Bankruptcy Act (1927) 40 
Harv. L. REv. 341, 382. 

6 Simple contract creditors: In Re Metropolitan Ry. Receivership, 208 U. S. 90 
(1908), Note (1909) 3 Inn. L. Rev. 385; Manhattan Rubber Mfg. Co. v. Lucey 
Mfg. Co., 5 F.(2d) 39 (C. C. A. 2d, 1925); Field v. Kansas City Refining Co., 
9 F.(2d) 213 (C. C. A. 8th, 1925); Union Trust Co. v. Jones, 16 F.(2d) 236 
(C. C. A. 4th, 1926); American Can Co. v. Erie Preserving Co., 171 Fed. 540 
(C. C. W. D. N. Y. 1909), aff'd, 183 Fed. 96 (C. C. A. 2d, 1910) ; Burton v. Peters 
Salt & Lumber Co., 190 Fed. 262 (C. C. W. D. Mich. 1911) ; Waiker v. United States 
Light & Heating Co., 220 Fed. 393 (S. D. N. Y. 1915) ; Birmingham Trust & Sav. Co. 
v. Atlanta, B. & A. Ry., 271 Fed. 731 (N. D. Ga. 1921) ; Luhrig Collieries Co. v. In- 
terstate Coal & Dock Co., supra note 4; Finney v. Continental Baking & Milling 
Corp., 17 F.(2d) 107 (D. Ind. 1927); First Nat. Bank v. Stewart Fruit Co., 17 
F.(ad) 621 (N. D. Cal. 1927). See 1 CrarK, Recetvers § 188; Byrne, Foreclosure 
of Railroad Mortgages, in Stetson et al., Some LecaL PHASES OF CORPORATE 
FINANCING, REORGANIZATION AND REGULATION (1917) 77, 87; Cravath, Reorganiza- 
tion of Corporations, in ibid. 153, 158. 

Judgment creditors: Blair v. Chicago, 201 U. S. 400 (1906). 

A doubt has been cast on these cases by the dictum of the Supreme Court that 
only a judgment creditor with a return of nulla bona on execution is entitled to a 
receiver. See note 2, supra. The change in attitude of the Court since the 
Metropolitan Railway case is probably explicable on the ground of the harmful 
effect of these receiverships upon the federal courts. “The administration of large 
enterprises, sometimes for years, makes enormous inroads upon the time of federal 
judges, embroils them in political controversies, and involves a distasteful exercise 
of patronage.” See Frankfurter, Distribution of Judicial Power Between United 
States and State Courts (1928) 13 Corn. L. Q. 499, 526. Many corporations which 
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available to make the receivership nugatory. But if in this situation the 
debtor consents to a receivership, and the creditors for the most part 
desire a reorganization or resuscitation of the debtor’s business, a dif- 
ferent problem is presented. The bankruptcy court is unfitted for such 
reorganization, and unwilling to resuscitate.’ With this inadequacy of 
the statutory remedy, simple contract and non-lien judgment creditors 
who have procured their debtor’s consent are clearly entitled to the 
appointment of a receiver.* And creditors with liens the value of which 
will be reduced by bankruptcy have an equal equity.° 

Since the receivership device is ostensibly for the benefit of all 
creditors, a single creditor should be permitted to maintain the suit in 
a representative capacity for the benefit of the entire class of which 
he is a member.’® It would thus seem to be no answer to a single peti- 
tioner that sufficient property of the debtor is available to satisfy his 
individual judgment or claim.’ Nor is it a sound objection to such a 
petition that there may be other creditors who would prefer present 
satisfaction in a smaller amount to delayed satisfaction in a possibly 
larger amount; or that there are still others who want the opportunity 
of satisfying judgments nearly obtained. Such objectors can be ap- 
peased only at the expense of the rest of the creditors, and their situa- 
tion can have but little appeal to a court of equity when there is a sub- 
stantial chance that a receiver will materially benefit the creditors as a 
whole.*? 


are in the hands of a receiver belong in bankruptcy. See note 12, infra. This 
branch of the court will dispose of them in a much more summary fashion. A 
further reason for the change of attitude may be the abuse of the remedy by the 
corporations. See note 12, infra. 

7 Cravath, supra note 6, at 160. 

8 The question is not likely to arise, for almost invariably the corporation which 
instigates the proceeding is seeking to avoid bankruptcy. It therefore sees to it 
that this allegation is free from the complaint, for an admission that the corpora- 
tion was insolvent in the bankruptcy sense would be indisputable evidence of the 
fact in a bankruptcy court. Greenwood Gum Co. v. Zimmerman, 240 Fed. 637 
(C. C. A. 6th, 1917). This, together with the appointment of a receiver, is an act 
of bankruptcy. 44 Stat. 662 (1926), 11 U. S. C. Supp. III § 21(5) (1929). See 
bri CorPoRATE FORECLOSURES, RECEIVERSHIPS, AND REORGANIZATIONS (1929) 

33 

9 Kynerd v. McCarthy, 3 F.(2d) 32 (C.C. A. 5th, 1924). 

10 On this theory a lower federal court held that the jurisdictional amount was 
determined by the assets of the corporation for which a receiver was sought. Mc- 
Atamney v. Commonwealth Hotel Const. Corp., 296 Fed. 500 (S. D. N. Y. 1924); 
cf. Atwater v. Community Fuel Corp., 291 Fed. 686 (E. D. N. Y. 1923). But the 
Supreme Court has held that the amount in controversy is to be determined by 
the claim of a single creditor who is petitioning. Lion Bonding & Surety Co. v. 
Karatz, 262 U. S. 77 (1923); cf. Dobie, Jurisdictional Amount in the United 
States District Court (1925) 38 Harv. L. REv. 733, 736. 

11 Thus a receivership has been properly procured apparently without the 
usual allegation that the defendant does not have sufficient quick assets to satisfy 
the plaintiff’s claim. American Brake Shoe & Foundry Co. v. Pere Marquette Ry. 7 
205 Fed. 14 (C. C. A. 6th, 1913). However, a demand and refusal are necessary in 
order that the form of a real dispute between the parties may be retained. In Re 
Metropolitan Ry. Receivership, 208 U. S. 90 (1908). 

12 There is grave reason to doubt the existence of a benefit to creditors in many 
receiverships. See Thacher, Some Tendencies of Modern Receiverships (1915) 
4 Carr. L. Rev. 32. The corporation is allowed to procure a friendly creditor to 
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One possible objection to an administration of the assets of a corpora- 
tion in equity is the fact that similar relief is not accorded when the 
debtor is an individual.‘* But the reason for the refusal of this relief 
is the aversion of a court of equity to conducting the affairs of a com- 
petent person. When the human equation is absent, as in the case of a 
corporate debtor, this objection ceases. This is exemplified by equity’s 
administration of a decedent’s estate for the benefit of creditors and 
legatees. A simple contract creditor may here procure the relief alone; ** 
and the executor is permitted to induce the creditor to sue,’® just as a 
corporate debtor may.’® The existence of this remedy is a complete 
answer to the suggestion that a receivership is merely an ancillary pro- 
ceeding to be invoked only by a judgment creditor in aid of his usual 
legal and equitable processes. In these respects the administration of a 
decedent’s estate provides an analogy to the friendly receivership of a 
corporation, and reveals a recognized basis for this relief in equity.’” 


sue. In Re Metropolitan Ry. Receivership, 208 U. S. 90 (1908). Because of *his 
convenience, corporate reorganizers now regard a receivership as the first step in 
the reorganization of a corporation. See Cravath, supra note 6, at 157; Dew- 
ING, FINANCIAL Poxicy oF CoRPORATIONS (1926) 940 et seg. As notice to the 
other creditors is not required, the receivership is usually procured without their 
interference. See Byrne, loc. cit. supra note 6; CiarK, loc. cit. supra note 6; 
Thacher, supra, at 49. But see Harkin v. Brundage, 13 F.(2d) 617, 620 (C. C. A. 
7th, 1926); First Nat. Bank v. Stewart Fruit Co., supra note 6, at 623. Conse- 
quently the truth of the allegations of the.petition usually goes unquestioned when 
it is open to serious doubt. This is especially true of the allegation of solvency in 
the bankruptcy sense. Report of Special Committee on Equity Receiverships, Bar 
Ass’n City or N. Y., YEAR Book (1927) 299, 321. Furthermore, the optimistic 
assurance of rapid recovery under the protection of the chancellor is often found to 
be mistaken. See Manhattan Rubber Mfg. Co. v. Lucey Mfg. Co., supra note 6, at 
43; cf. Hardy v. North Butte Mining Co., 20 F.(2d) 967 (D. Mont. 1927), rev’d, 
22 F.(2d) 62 (C. C. A. oth, 1927). 

18 Maxwell v. McDaniels, 184 Fed. 311 (C. C. A. 4th, 1910) ; Davis v. Hayden, 
238 Fed. 734 (C. C. A. 4th, 1916). But see 1 CLarK, REcEIvERS § 188(b). 

14 Creditors of Sir Charles Cox, 3 P. Wms. 341 (1734). 

15 See LANGDELL, BrieF SuRVEY OF EQuity JURISDICTION (2d ed. 1908) 171. 

16 Jn Re Metropolitan Ry. Receivership, 208 U. S. 90 (1908). See GLENN, 
Crepiror’s Ricuts AND REMEDIES (1915) § 312. 

17 There has been some dispute over the basis of the consent receivership of 
corporations. On the one hand, it has been contended that it is simply an applica- 
tion of the principles underlying the administration of a decedent’s estate. See 
Glenn, The Basis of the Federal Receivership (1925) 25 Cov. L. Rev. 434. On the 
other hand, it has been argued that the consent receivership represents a develop- 
ment of the creditor’s bill to reach equitable assets into a general administration 
bill, on principles analogous to the development of the creditor’s bill against an 
executor into the bill for the administration of a decedent’s estate. See Kroeger, 
supra note 1, at 191. Both theories are rationalizations of cases which were ap- 
parently decided without reference to precedent except for sound equitable prin- 
ciples. However, the similarity of the consent receivership to the administration of 
a decedent’s estate is significant as a confirmation of the result which the consent 
receivership cases have reached. But it is to be noted that the Supreme Court did 
not follow the analogy to its fullest in a recent refusal to allow an injunction to 
issue against further prosecution of a suit pending in a state court when a receiver 
was appointed for the debtor corporation. Riehle v. Margolies, 279 U. S. 218 
(1929). It seems that this would have been done under the usual practice in 
administration of decedent’s estates. Douglas v. Clay, Dick. 393 (1767); Kenyon 
v. Worthington, Dick. 668 (1786). 
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THE ELIMINATION OF OBSOLETE STATUTES. — The well known fe- 
cundity * of the state legislatures has resulted in multiplying the laws of 
the country without eliminating those which changing events have 
rendered obsolete.* It is still statute law in New Jersey that one may not 
venture from home on Sunday except on certain legitimate business; * 
and similar laws in other jurisdictions are not uncommon.* Certain old 
statutes could never be enforced, since they apply only to conditions 
which have ceased to exist.° Statutes which have been repealed by 
implication ® or declared unconstitutional’ fall into a similar class. 
These create useless bulk in the statute books and confusion in ascer- 
taining the law. But the greatest danger from the presence of obsolete 
statutes is that of sporadic enforcement. This danger is present in those 
statutes which are obsolete only because changing conditions have ren- 
dered their policies unwise,* or because changed customs have stamped 
as rightful what was once proscribed,® or because lack of enforcement 


1 The bulk of American statute law has received frequent comment. See 
Hughes, Multitudinous Laws (1924) 9 VA. L. Rec. (N.s.) 906; Smith, Dealing with 
Overgrowth of Statute Law, ibid. 805; Stone, Law AND Its ADMINISTRATION (1915) 
214; Gopk1n, UNFORESEEN TENDENCIES OF Democracy (1898) 123. 

2 See Hussey, Twenty-Four Hours of a Lawbreaker (March, 1930) HARPER’s 
MonTuty 436. Jupce, in exhuming these laws in a current editorial campaign, 
emphasizes their prevalence. 

3 N. J. Comp. Stat. (1910) 5712. This statute seems to be derived from an act 
of March 16, 1798. See N. J. Rev. Laws (1820) 378. Attempts to enforce the law 
demonstrate its absurdity. See N. Y. Times, June 11, 1928, at 1, col. 3. Compare 
the forfeiture of twice the amount won at gaming under Mass. Gen. Laws (1921) 
c. 271, § 1, presented in a case pending before the Supreme Judicial Court of Massa- 
chusetts. Commonwealth v. Novak, No. 6576. 

4 E.g., Arx. Stat. (Crawford & Moses, 1921) § 2732; Mass. Gen. Laws (1921) 
c. 136. A repeal of a similar law is noted in Ore. Laws (Olson, 1920) § 2125. 

5 An exception in a statute with reference to a guardian in socage can have no 
application in modern times. State v. Tidwell, 5 Strob. 1 (S. C. 1850). 

6 This was the reason given for most of the repeals recommended by a com- 
mittee appointed by joint resolution of the Washington state legislature in 1925 to 
prepare bills repealing obsolete statutes. (This, and other material, has been very 
kindly furnished by the office of the attorney general of the state involved.) It is 
the frequent complaint of revisors that legislation is passed without any regard 
for the previous legislation in that field. See, e.g, StaTE oF ILLINoIs — LEGISLATIVE 
REFERENCE BurREAU, STATUTORY REviIsION IN ILLINOIS (1918) 9; REPORT oF RE- 
VIsIon COMMISSION OF MICHIGAN (1915) 3; ILBERT, LEGISLATIVE METHODS AND 
Forms (1901) III. 

7 Revisors are generally specifically directed to eliminate statutes obsolete be- 
cause unconstitutional. See Utah Laws 1927, 15. Onto Gen. Cope (Page, 1926) 
8§ 4544, 4545, 6418(1), 7762 (1 et seq.) were repealed as obsolete because they had 
been held unconstitutional. 113 Ohio Pub. Laws 1929, 685. The last was a result 
of the foreign language decisions in Pohl v. Ohio, 262 U. S. 404 (1923), following 
Meyer v. Nebraska, 262 U. S. 390 (1923). Legislation providing a minimum wage 
for women was repealed by Utah Laws 1929, 12, presumably as a result of Adkins 
v. Children’s Hospital, 261 U. S. 525 (1923). 

8 E.g.: A statute declared certain paper money legal tender; in a short time it 
was valueless. The court refused to enforce the statute. Williamson v. Bacot, 
1 Bay 62 (S. C. 1787). 

® An attempt at nullification by a small group will clearly be unavailing. 
Georgia R. R. & Banking Co. v. Walker, 87 Ga. 204, 13 S. E. 511 (1891). 


1302 
6 
> 
we 
4 
3 
‘ 
4 
Bie 
ath 
4 
; 


LEGISLATION 1303 


has made the act inoperative in practice.t° Since almost everyone may 
be a lawbreaker, discretion as to the imposition of penalties is left to the 
executive department, which may perhaps be aroused to activity for 
extraneous reasons."? 

The judiciary as certain weapons with which to meet such sporadic 
enforcement. Statutes may be changed with changing conditions, by 
adding new meaning to the old forms through the process of interpreta- 
tion.’* Such statutes often cover conditions undreamed of at their pas- 
sage; ** though they may be contracted so that broad language does not 
include new situations.‘* Constitutional doctrines offer a means of 
changing statutes; *° those once valid become invalid,’® and vice versa." 


10 Objection to a statute on this ground has been ineffective. Snowden v. 
Snowden, 1 Bland 550 (Md. 1829) ; Matter of Naughton v. Boyle, 129 Misc. 867, 
223 N. Y. Supp. 432 (1927); State v. Nease, 46 Ore. 433, 80 Pac. 897 (1905); 
White v. Boot, 2 T. R. 274 (1788). But see Leigh v. Kent, 3 T. R. 362 (1789); 
see note 22, infra. 

11 The prosecutions of Bimba, a labor organizer, and Kallen, a Sacco-Vanzetti 
sympathizer, under the blasphemy statute of Massachusetts, under which there had 
been no reported case for nearly one hundred years, illustrate this tendency. The 
Kallen prosecution was dropped. See N. Y. Times, Aug. 29, 1928, at 8, col. 1; id., 
Aug. 30, 1928, at 37, col. 1. Bimba was acquitted on this charge. See N. Y. Times, 
Mar. 3, 1926, at 25, col. 4. See also CHarez, THE InqguirtING Minp (1928) 108. 
The treatment of certain other sympathizers of Sacco and Vanzetti illustrates the 
danger of similar use of administrative power. See CHAFEE, op. cit. supra, at 157. 

12 The Sunday laws, supra note 3, have, for example, been somewhat mitigated. 
A passenger on a lawful train need not be on an errand of necessity or mercy. 
Smith v. New York, S. & W. R. R., 46 N. J. L. 7 (1884). One traveling in violation 
of the law may recover for a tort. Delaware, L. & W. R. R. v. Trautwein, 52 
N. J. L. 169, 19 Atl. 178 (1889) ; cf. Newberry v. Luke, 68 N. J. L. 189, 52 Atl. 625 
(1902). But some statutes receive unnecessarily strict handling. See (1925) 
39 Harv. L. REv. 122. 

18 A moving picture show violates the New Jersey act of 1798. Rosenberg v. 
Arrowsmith, 82 N. J. Eq. 570, 89 Atl. 524 (1914). Revenue acts concerning liquor 
are still in force despite subsequent prohibition. United States v. One Ford Coupe, 
272 U.S. 321 (1925); see N. Y. Times, Feb. 18, 1930, at 14, col. 2 (speakeasy raid 
under internal revenue laws, 14 Stat. 111 (1866), 26 U. S. C. $1185 (1926)). 
More stringent proof of violation is sometimes required. United States v. One 
Dodge Coupe, 34 F.(2d) 942 (D. Mass. 1929). See also Prouty v. Stover, 11 Kan. 
235, 254 (1873). 

14 The classical example of limiting the effect of a statute is the treatment of the 
Statute of Frauds, particularly in equity. See 6 HotpswortH, History or ENGLIsH 
Law (1924) 393; cf. Radin, Statutory Interpretation (1930) 43 Harv. L. Rev. 863, 
877 


Administrative action may settle ambiguous questions as to the meaning of 
statutes. See Note (1927) 40 Harv. L. Rev. 469. If this practice is carried so far 
as to allow a change in an apparently unambiguous statute a very close analogy to 
repeal by non-user is found. See (1927) 27 Cor. L. Rev. 338. But see Iselin v. 
United States, 270 U.S. 245 (1926). 

15 See Fuller, Expansion of Constitutional Powers by Interpretation (1905) 
5 Cot. L. REv. 193. 

16 Chastleton Corp. v. Sinclair, 264 U. S. 543 (1924); Vigeant v. Postal Tele- 
graph Cable Co., 260 Mass. 335, 157 N. E. 651 (1027), (1927) 41 Harv. L. Rev. 96. 
Compare Newton v. Consolidated Gas Co., 258 U. S» 165 (1924), with Wilcox v. 
Consolidated Gas Co., 212 U. S. 19 (1909) ; Seaboard Air Line Ry. v. Blackwell, 244 
U. S. 310 (1917), with Southern Ry. v. King, 217 U.S. 524 (1910). 

17 See Note (1926) 39 Harv. L. Rev. 373. These cases arise under changing 
legal conditions. Some state constitutions seem to have been adopted solely by 
the acquiescence of the people. See Note (1922) 35 Harv. L. Rev. 593. 
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It is said** that a doctrine of desuetudo obtained in the Roman law; 
statutes were repealed by changed customs of the people.’® The principle 
seems to have fought for recognition in the common law, and some of 
Lord Mansfield’s decisions on custom would have offered an opening.”° 
Despite a few early cases,” however, it is now fairly clear that neither 
non-user nor a contrary custom will repeal a statute.?? Extensive exer- 
cise of the powers of judicial legislation is frowned upon by. the bar 2° 
and the public.** “And the dangers are patent in allowing a judge, on 
the evidence before him, to decide that custom has abrogated a statute; °° 


18 See Morgan, American Law and the Desuetudo (1916) 50 A. L. Rev. 815; 
(1927) 27 Cor. L. Rev. 338. 

19 Justinian’s Code and Digest preserve conflicting doctrines in this regard. 
Justinian, Con. tit. 8, c. 52, § 2; Justuv1an, Dic. lib. I, tit. 3, c. 32, § 1; see Pounn, 
READINGS IN THE Roman Law (1906) 11, 12 (presenting these and other relevant 
source materials). The Digest provision seems emphasized as the more important 
by text-writers. Buckianp, Text Book or Roman Law (1921) 52; Grrarp, 
MANveEL ve Droir Romain (2d ed. 1898) 49n.1, 69n.3. And it is clear that 
Continental law derived its conception of repeal by non-user from the Digest. 
See Pranior, Traire ELEMENTAIRE DE Droit (oth ed. 1922) §§ 231, 232. 
See also Adams v. Norris, 23 How. 353, 364 (U.S. 1859). It may well be doubted 
whether the French law any longer accepts the doctrine. See 1 Giny, METHODE 
D’INTERPRETATION (2d ed. 1919) §§$113, 114; 1 Lyon-Caen & ReENauLT, Droir 
CoMMERCIAL (sth ed. 1897) $29. But see Introduction to BEeupANT, Cours DE 
Drorr Crvm Francais (1896) § 105. The limits of its application in the German 
law are very uncertain. See 1 GEny, op. cit. supra, §§ 135, 136. 

20 Mansfield was successful in shaping the new commercial law, but not in 
invading the legislative province of remaking the outworn land laws. See 7 Hoxps- 
WORTH, Op. cit. supra note 14, at 77. 

21 The authorities are gathered and analyzed in an excellent note in Gray, THE 
NATURE AND SOURCES OF THE Law (2d ed. 1921) 329. He cites a Kentucky situa- 
tion as the nearest to repeal by non-use. Ibid. at 245n. The following may be 
added: Williamson v. Bacot, supra note 8; Commonwealth v. Hoover and Martin, 
1 Brown, App. xxv (Pa. 1811); cf. Blackburn v. Oklahoma City, ro Okl. 292, 
33 Pac. 708 (1893). 

22 There seems to be no very strong case affirming the doctrine in which a 
statute completely out of accord with modern conditions was presented. Snowden 
v. Snowden, supra note 10, related to an administrative practice. In addition to 
the cases given in Gray, loc. cit. supra note 21, see Benson v. Hunter, 23 Ariz. 132, 
136, 202 Pac. 233, 234 (1921); State ex rel. Triay v. Burr, 79 Fla. 290, 332, 84 So. 
61, 74 (1920); Shutt v. State ex rel. Cain, 173 Ind. 689, 691, 89 N. E. 6 (1909) ; 
State v. Mellor, 140 Md. 364, 373, 117 Atl. 875, 878 (1922) ; Interstate Forwarding 
Co. v. Vineyard, 3 S. W.(2d) 947, 957 (Tex. Civ. App. 1928) ; Herbert v. Purchase, 
L. R. 3 P. C. 605, 650 (1871) ; cf. Costello v. Palmer, 20 App. Cas. D. C. 210, 220 
(1902) ; Gulf Refining Co. v. City of Dallas, 10 S. W.(2d) 151, 158 (Tex. Civ. App. 
1928). 

23 See Pound, Spurious Interpretation (1907) 7 Cox. L. Rev. 379; Note (1922) 
38 L. Q. REv. 402. 

24 Criticism of the judicial power was particularly rampant about 1912. See 
2 Bearp, THE Rise or AMERICAN CIVILIZATION (1927) 587; LINGLEY, SINCE THE 
War (1925) 515. 

25 See Biklé, Judicial Determination of Questions of Fact Affecting the Con- 
stitutional Validity of Legislative Action (1924) 38 Harv. L. Rev. 6; cf. Hand, 
Is There a Common Will? (1929) 28 Micu. L. Rev. 46. The question is closely 
akin to the problem how far statutes may be held unconstitutional on account of 
their unreasonableness. See Reeder, Js Unreasonable Legislation Unconstitutional? 
(1914) 62 U. or Pa. L. Rev. 191; cf. Winfield, Public Policy in the English Common 
Law (1928) 42 Harv. L. Rev. 76, ror. Compare the interesting doctrine that 
municipal ordinances may be held invalid solely for being unreasonable. See 2 Dir- 
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such action would seem to have no place in a polity organized with a 
legislature theoretically responsive to public opinion. 

The problem, then, is for the legislatures. At least five states *° have 
had special commissions to investigate obsolete statutes. Although the 
repeal of many acts resulted,” the plan is not wholly satisfactory. Due 
to limitations of time ** and authority,”® the treatment of the problem is 
apt to be fragmentary. Recommendations as to the repeal of statutes 
which are still “law” may be viewed askance, as substantive changes 
by a body formed for the purpose of aiding in the elimination only of 
formal surplusage.*° Perhaps some slight aid in removing obsolete 
statutes has been received from judicial councils in the various states; ** 
and occasional relief is obtained through the practice of some offices of 
attorneys general in recommending repeals.** Legislative reference 
bureaus,** with their attention centered on the statute law, have had a 
beneficial effect. But by far the commonest way of dealing with the 
problem is in connection with the codification or revision of the statutes. 
Sometimes a special committee has handled this phase of the revision,** 


LON, MunicipaL CorporaTions (5th ed. 1911) $589; 2 McQuirran, MunicrPaL 
CorporRATIONS (1911) § 725. The “ natural law ” imported into constitutions seems 
relevant. See Corwin, The “ Higher Law” Background of American Constitutional 
Law (1928) 42 Harv. L. Rev. 149, 365; cf. Pounp, INTERPRETATIONS OF LEGAL 
History (1923) 1. Jefferson declared that every law and constitution dies a natural 
death in nineteen years. 5 JEFFERSON, WriTINGS (Ford’s ed. 1894) 115, 116, 121. 

26 Maryland: Commission appointed by Joint Res. No. 24, Md. Laws 1929, 
1657. No report has appeared except a bill which resulted in Md. Laws 1929, 1448. 
Massachusetts: Commission appointed by Mass. Resolves 1926, c. 25. Their report 
is Senate Rep. No. 4 (Dec. 1926), reprinted in (Jan. 1927) 12 Mass. L. Q. 
Michigan: Appointment of commission noted in 5 Micu. S. B. J. 187 (1926) as 
by Joint Res. No. 10 (1925). No report except bills introduced in 1927 and 1929, 
the latter becoming Mich. Laws 1929, No. 309. Oregon: The repeals by House Bills 
under No. 140 are presumably the work of the commission. Ore. Laws 1929, passim. 
Washington: Commission appointed by Joint Res. (1925) ; see supra note 6. Nu- 
merous repealing bills, 1925-29, have resulted. 

27 See note 26, supra. The work in Massachusetts resulted in Mass. Acts 
1927, 68. Six of the bills in Maryland were vetoed by the governor. Practically all 
of the other work of these commissions has been accepted. 

28 See Report of Massachusetts Commission, supra note 26, at 3,14. The work 
in Washington ceased for lack of funds. 

29 The Massachusetts resolution provided only for repeals of laws which had no 
“ appreciable effect on existing rights.” Literally this eliminates consideration of 
the type of statute which needs change, not repeal; and of statutes enforceable, but 
not wisely so, or often unenforced. 

30 Most of the work of the Missouri commission was rejected on this basis. 

81 See Note (:929) 42 Harv. L. Rev. 817. 

82 This is the practice in Minnesota. The office of the Revisor of Statutes 
makes such recommendations in Wisconsin. A single member of the legislature 
sponsored work in Ohio resulting in 112 Ohio Pub. Laws 1927, 127 and 113 Ohio 
Pub. Laws 1929, 685, On10 Gen. Cope (Throckmorton, 1929) 13767(1),(2),(4),(s). 

33 A committee of the Pennsylvania State Bar Association, working in con- 
junction with the Legislative Reference Bureau, has effected hundreds of repeals in 
the last three sessions. See, e.g., Pa. Laws 1929, cc. 89, 90, 91, 108 (obsolescence 
reason expressed in title). These bureaus are common; their function is to investi- 
gate legislative methods. 

34 Connecticut: Resulted in Conn. Pub. Acts 1929, cc. 284, 288. Missouri: 
Commission appointed in 1927, and submitted bills in 1929. Largely rejected. 
See note 30, supra. New Jersey: In 1928 the commission submitted 405 acts as 
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so that the legislature may eliminate dead matter before revision is com- 
pleted. Several states have authorized commissioners to omit statutes 
considered obsolete,*° and have adopted their work, including a general 
repeal of all omitted statutes.*®° In some states the repeal of all prior 
laws has presumably accomplished little in eliminating obsolete mate- 
rial.8* It is certain that in many states the problem has scarcely been 
touched; either there has been no official action with regard to the 
statutes for a considerable time,** or only a compilation *° has been 
made, which leaves the session laws the true depositaries of the law. 
The difficulties of thorough revision and the fear of creating uninten- 
tional changes in the law are formidable obstacles.*° Yet it seems that 
slight relief in the field of obsolete statutes can be hoped for by any 
method other than careful revision. Such revision would have to be 
periodic, at short intervals,** or be maintained as a constant and continu- 
ous process.*? The latter offers an opportunity to have a permanent and 
highly trained board which will keep the necessary watch over the body 
of the statute law of the state. 


RECENT CASES 


CrrminaL Law — DEFENSES — ATTORNEY GENERAL’S PROMISE oF Im- 
MuNITY. — The defendant, having furnished the state attorney general with 
information about an alcoholic still which he and one Brown were operating, 


obsolete; in 1930 it submitted 841 acts. Utah: Presumably resulted in the repeals 
of Laws 1929, 8-25. 

85 Kan. Rev. Stat. (1923) c. 77; Utah Laws 1927, 14, 15 (work now in prog- 
ress). S.C. Cope or Laws (1922) iii, sets out the act providing for the Code, and 
requiring a separate report of the statutes obsolete in 1921. 

88 Der. Rev. Cope (1915) § 4808; Fra. Rev. Gen. Stat. (1920) § 2; N. H. Pus. 
Laws (1926) 1548; N. C. Cons. Strat. (1919) § 8101; S. C. Cope or Laws (1922) 
v; Tex. Stat (Vernon, 1928) 1036. 

87 The present Missouri revision will contain much obsolete matter because of 
the rejection of the work of the committee in that field. 

88 Tllinois has had no revision since 1874, and its effect was not to repeal 
inadvertent omissions. New Jersey has never had a true revision. Revisions are 
now in progress in these states and in Mississippi, Missouri, Nevada, Tennessee, and 
West Virginia. 

89 E.g., see Arx. Dic. Stat. (Crawford, 1921) preface; N. M. Ann. Start. (1929) 
§ 138-201. The federal code is of this nature. Act of June 30, 1926, 44 Star. 1, 
U.S. C. at 1 (1926). 

40 The most effective revision seems to have been in the form of “ consolidation ” 
of a specific subject. See Ilbert, loc. cit. supra note 6; ILpert, THE MECHANICS OF 
Law Maxine (1914) 150; STONE, op. cit. supra note 1, at 218; Burdick, A Revival 
of Codification (1910) 10 Cor. L. Rev. 118. Continuous revision by titles narrows 
the field to a similar process. See note 42, infra. 

41 There is revision every ten years in Missouri and South Carolina. Mo. Laws 
1929, 447; S. C. Cope or Laws (1922) $77. In Massachusetts revision occurs 
every twenty years. The commission on obsolete statutes cousidered this period 
too long. See Report, supra note 26, at 13. 

42 Revision in Wisconsin is carried on by a permanent board which puts out a 
. new edition of the statutes every two years. See Brossard, Wisconsin’s Continuous 
Statute Revision (1924) 10 A. B.A. J. 305. 
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was promised immunity from prosecution. The county attorney, nevertheless, 
after Brown’s conviction, proceeded against the defendant for the offense. 
The trial court overruled a motion of the attorney general to dismiss the 
prosecution. The Kansas prohibition statute provides that “ whenever the 
county attorney shall be unable or shall neglect or refuse to enforce the pro- 
visions of this act in his county, . . . it shall be the duty of the attorney- 
general to enforce the same in such county... .” Kan. Rev. Stat. ANN. 
(1923) § 21-2125. The defendant was convicted, and appealed. Held, that a 
prosecution brought by the county attorney under the prohibition act may be 
dismissed by the attorney general. Judgment reversed and remanded with 
instructions to dismiss. State v. Finch, 280 Pac. 915 (Kan. 1929). 

A promise of immunity is not a defense to a prosecution. United States v. 
Ford, 99 U. S. 594 (1878); Commonwealth v. St. John, 173 Mass. 566, 
54 N. E. 254 (1899); see Cummings v. State, 4 Kan. 225, 231 (1867); 
2 WHARTON, CRIMINAL PRocEDURE (1oth ed. 1918) § 1377. Contra: Cam- 
ron v. State, 32 Tex. Cr. Rep. 180, 22 S. W. 682 (1893); People v. Bogolow- 
ski, 326 Ill. 253, 157 N. E. 181 (1927). But it may be enforced by the pros- 
ecuting attorney through his recognized authority to enter a nolle prosequi. 
United States v. Woody, 2 F.(2d) 262 (D. Mont. 1924); Foley v. Ham, 102 
Kan. 66, 169 Pac. 183 (1917) (motion to dismiss); Regina v. Allen, 9 Cox 
C. C. 120 (1862). But cf. Denham v. Robinson, 72 W. Va. 243, 77 S. E. 970 
(1913) (consent of court required by statute). The statute which authorizes 
the attorney general to enforce the prohibition law may fairly be interpreted 
as making him the chief state liquor prosecutor, with authority to enter a 
nolle prosequi as well as to initiate proceedings, when state enforcement seems 
to demand. Cf. State v. Bowles, 70 Kan. 821, 79 Pac. 726 (1905); State 
ex rel. Young v. Robinson, 101 Minn. 277, 112 N. W. 269 (1907); see Dupree 
v. State, 14 Okla. Cr. Rep. 369, 377, 171 Pac. 489, 491 (1918). It may be 
argued, however, that although the court erred in overruling the attorney 
general’s motion, no legal right of the defendant’s was thereby violated. An 
analogy may be drawn from cases in which convictions have been affirmed 
although the trial court erroneously overruled the privilege of a third party 
witness. Regina v. Kinglake, 11 Cox C. C. 499 (1870); see 4 Wicmore, Evt- 
DENCE (2d ed. 1923) § 2196. But in the instant case, unlike the privileged 
witness cases, the motion is directed primarily to the defendant’s protection. 
Moreover, the Kansas court has recognized that the defendant has a right to 
have the motion granted, allowing him to prevent the prosecution by writ of 
prohibition. Foley v. Ham, supra. 


DamacEes — MEASuRE OF DAMAGES: CoNTRACTS — DELAY IN ESTABLISH- 
ING CREDIT IN FoREIGN CURRENCY OF FLUCTUATING VALUE. — The defendant, 
a New York corporation, contracted with the plaintiff in New York to estab- 
lish a credit of 2,000,000 lei in a bank in Rumania. The plaintiff paid $72,755 
as consideration for the defendant’s promise. The contract called for the 
completion of the credit on Nov. 17, 1919, but it was not in fact established 
until over a year later, the plaintiff being first notified of its establishment on 
Aug. 17, 1921. At that time the market value of the lei had depreciated to 
$24,440. A complaint setting forth these facts and claiming damages in the 
sum of $48,315 was held not to state a cause of action. 241 N. Y. 163, 149 
N. E. 338 (1925). Thereafter the plaintiff filed a new compiaint, containing 
the additional allegations that the plaintiff was engaged in the business of 
buying and selling foreign exchange in New York; that it was known to the 
defendant at the time of the contract that the purpose of the contract was to 
have the lei available for resale in that business; and that the plaintiff refused 
to accept the lei thereafter except at the market price prevailing at the time 


1308 HARVARD LAW REVIEW 
the credit was established. The defendant pleaded the judgment in the prior 
action as res judicata. From an order granting a motion to strike out this 
defense, the defendant appealed. Held, that since both parties understood 
that the lei were purchased for resale as a commodity in New York rather 
than for use in Rumania as a medium of exchange, the buyer is entitled to 
damages equivalent to the difference between their market value at the stipu- 
lated time of delivery and at the actual date of performance. Order affirmed. 
Richard v. American Union Bank, 253 N. Y. 166, 170 N. E. 532 (1930). 

Had the contract actually involved the sale of a commodity, the decline in 
market value would be the correct measure of damages. Clement & Hawkes 
Mfg. Co. v. Meserole, 107 Mass. 362 (1871); Chapman v. Fowler, 132 App. 
Div. 250, 116 N. Y. Supp. 962 (1909); see 2 Sepcwick, Damaces (oth ed. 
1912) §735c. This transaction, however, as the court admits, was not a 
sale but an executory contract, performable in Rumania. Equitable Trust 
Co. v. Keene, 232 N. Y. 290, 133 N. E. 894 (1922); see Note (1925) 25 
Cot. L. Rev. 68. The measure of damages would seem, therefore, to be 
governed by the law of Rumania. Scotland County v. Hill, 132 U. S. 107 
(1889); Western Union Tel. Co. v. Lacer, 122 Ky. 839, 93 S. W. 34 (1906); 
see Deutsche Bank v. Humphrey, 272 U.S. 517, 519-20 (1926); CONFLICT 
or Laws RESTATEMENT (Am. L. Inst. 1928) § 451; GoopricH, CONFLICT OF 
Laws (1927) 183-84; Note (1930) 78 U. or Pa. L. Rev. 640. Contra: 
Walton School of Comm. v. Stroud, 226 N. W. 883 (Mich. 1929) (law of 
forum); Riddle v. Hudson, 68 Okla. 172, 172 Pac. 921 (1917) (law of place 
of contracting); see Lorenzen, Validity and Effects of Contracts in the Con- 
flict of Laws (1921) 31 YALE L. J. 53, 66-72. In Rumania, lei are not a 
commodity but money; and a money obligation may be satisfied by payment 
of the number of units originally due regardless of their depreciation. Legal 
Tender Cases, 12 Wall. 457 (U. S. 1871); Société des Hotels le Touquet 
Paris-Plage v. Cummings, [1922] 1 K. B. 451; see Dicey, Conriict or Laws 
(4th ed. 1927) 682-85. Contra: Orlik v. Wiener Bank Verein, 204 App. Div. 
432, 198 N. Y. Supp. 413 (1923); see Pilkington v. Commissioners for 
Claims Against France, 2 Knapp 7, 18-21 (1821). Only if the parties at 
the time of contracting contemplated the probability of other injury, may 
special damages other than interest be recovered for the detention of money. 
Bixby-Theirson Lumber Co. v. Evans, 167 Ala. 431, 52 So. 843 (1910); 
Milbourn v. Buzzard, 123 Okla. 89, 252 Pac. 15 (1926); see National Bank 
v. Pittman Roller Mill 265 S. W. 1024, 1025 (Tex. Comm. App. 1924). The 
fact that the parties here contemplated that the lei would be used for the pur- 
chase of dollars might be sufficient, even without any express allegation of 
special damages, to make the difference in the number of dollars they would 
purchase at the time of actual delivery an element of the plaintiff’s damages. 
The court, however, did not find that such was the Rumanian law, but 
reached its result apparently by applying its own notions of damages. Cf. 
Note (1926) 26 Cov. L. Rev. 209, 214-15. Even though Rumanian law, 
lacking any other standard of value, might assert that a leu is always a leu, 
New York, if free to apply its own measure of value, can ascertain more 
accurately what performance was worth to the parties. The fact that both 
parties were in New York, and that they were interested in the lei only for 
use in a New York business, makes it seem satisfactory to measure their 
value in terms of dollars and put the risk of loss through their depreciation 
on the defendant, even though this result requires a departure from orthodox 
theory. Cf. Rifkind, Money as a Device for Measuring Value (1926) 26 
Cot. L. Rev. 559, 586; Drake, The Proper Rule in Fluctuating Exchanges 
(1930) 28 Micu. L. Rev. 229, 240, 248; (1926) 39 Harv. L. Rev. 392; 
Yntema, Book Review (1929) 42 Harv. L. REv. 1092, 1094. 
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DeatH BY WroncruL AcT—WuxHo May or DESERTING 
Wire UNDER FEDERAL Emp.Loyers’ LiaBitiry Act. — The deceased, an em- 
ployee of the defendant, was killed in an accident in North Carolina while 
engaged in interstate commerce. His personal representative brought an 
action under the Federal Employers’ Liability Act for the benefit of the 
employee’s mother. The act provides that recovery may be had “. . . for 
the benefit of the surviving widow or husband and children of such employee; 
and, if none, then of such employee’s parents... .” 35 STAT. 65 (1908), 
45 U.S.C. § 51 (1926). The complaint alleged that the decedent left no child, 
and that the woman to whom he was married had deserted him and eloped 
with an adulterer. In North Carolina the widow would, under these circum- 
stances, be barred from dower and from her share under the statute of dis- 
tributions. N.C. Cope (Michie, 1927) § 2523. From an order overruling a 
demurrer, the defendant appealed. Held, that the action was properly brought 
for the benefit of the mother. Judgment affirmed. Lytle v. Southern Ry., 
149 S. E. 692 (S. C. 1929). 

The court points out that under the Federal Employers’ Liability Act, the 
members of the designated classes of beneficiaries are determined by the law 
of the state where the injury occurred. Seaboard Air Line Ry. v. Kenney, 
240 U. S. 489 (1916) (next of kin); Meisenhelder v. Chicago & N. W. Ry., 
170 Minn. 317, 213 N. W. 32 (1927) (children). But clearly the surviving 
spouse in the instant case was nominally within the terms of the act. Her 
exclusion must therefore rest on grounds of public policy. In construing other 
beneficial statutes, a few courts have held that a woman, though wedded, may 
not be entitled to take as a wife. See (1929) 43 Harv. L. Rev. 140. But 
under similar wrongful death statutes the claim of an erring wife has been 
upheld. Cole v. Mayne, 122 Fed. 836 (C. C. W. D. Mo. 1901); Napier’s 
Adm’r v. Napier’s Adm’r, 210 Ky. 163, 275 S. W. 379 (1925). But cf. Stimp- 
son v. Wood & Sons, 59 L. T. R. (N.S.) 218 (17888). Since the beneficiary’s 
right is independent of any interest in the estate, the statute of distributions 
should not be controlling. Napier’s Adm’r v. Napier’s Adm’r, supra; 
McDonald v. Texas Employers’ Ins. Ass’n, 267 S. W. 1074 (Tex. Civ. App. 
1925); cf. Indianapolis & Cincinnati Traction Co. v. Thompson, 81 Ind. App. 
498, 134 N. E. 514 (1922). Moreover, uniformity in administering the federal 
act is a strong consideration against the application of local rules of policy. 
Even if a designated beneficiary is thus barred, however, it does not follow 
that the right vests in the next subsequent class. Di Paolo v. Laquin Lumber 
Co., 178 Fed. 877 (C. C. M. D. Pa. 1910) (alien beneficiary, under state 
statute); cf. Chicago, B. & Q. R. R. v. Wells-Dickey Trust Co., 275 U. S. 161 
(1927) (death of beneficiary before suit). The effect of the wife’s desertion 
would seem to be more important in determining the measure of damages. 
Recovery under the federal act is said to require a reasonable expectation of 
pecuniary benefit. See Michigan Cent. R. R. v. Vreeland, 227 U.S. 59, 70 
(1913); cf. Martin Polokow Corp. v. Industrial Comm., 168 N. E. 271 (lil. 
1929) (under state statute). But recovery may also be had for damages 
suffered by the deceased. St. Louis, Iron Mt. & So. Ry. v. Craft, 237 U. S. 
648 (1915). The court in the principal case, however, reached its result 
without inquiring into the question of damages. 


— Wuat Acts Witt Estop —ConTINUED PossESSION AS IN- 
DICIUM OF TITLE. — The owner of a half interest in certain jewelry had al- 
lowed his sister-in-law, who owned the other half interest, to wear it for 
almost twelve years. She then pledged it, as security for notes due, to the 
plaintiff bank, whose officers knew of her long-continued possession. In an 
action on the notes, the jury found specially that the owner was estopped to 
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set up his title to the jewelry. From a judgment for the plaintiff, the owner 
appealed. Held, that possession over a period of years, relied on by the 
pledgee, was sufficient to support a finding of estoppel. Judgment affirmed. 
American Exchange Nat. Bank v. Winder, 150 S. E. 489 (N. C. 1929). 

When the owner of a chattel entrusts it to another who sells it without 
authority to a third person, the owner may ordinarily recover from the pur- 
chaser. Forrest v. Benson, 150 Ark. 89, 233 S. W. 916 (1921); Tousley v. 
First Nat. Bank, 155 Minn. 162, 133 N. W. 38 (1923); see 1 WILLISTON, 
Sates (2d ed. 1924) § 313. This general rule is based partly on the ground 
that the owner’s relinquishment of possession is such a necessary and usual 
exercise of ownership that courts should sanction it, and partly on the ground 
that the situation is not deceptive enough to entitle the purchaser to legal 
relief. See 1 Wr1Ltiston, SALES (2d ed. 1924) § 312; Ewart, ESTOPPEL BY 
MISREPRESENTATION (1900) 297. But if there is less reason to protect the 
owner, as when he is the undisclosed principal of an agent, who exceeds a 
limited authority to sell, the purchaser gets good title, although the situation 
is no more deceptive than in the case of a mere bailment. Natzke v. Stuart, 
16 Ala. App. 29, 75 So. 174 (1917); Hatch v. Taylor, 10 N. H. 538 (1840); 
see AGENCY RESTATEMENT (Am. L. Inst. 1929) § 426; Note (1929) 42 Harv. 
L. Rev. 685, 687. And if there is special reason to protect the purchaser, as 
in a case where the chattel bears marks indicating the possessor’s ownership, 
he likewise prevails. O’Connor v. Clark, 170 Pa. 318, 32 Atl. 1029 (1895); 
cf. Gidden Motor Co. v. Johnston, 124 So. 367 (Miss. 1929) (non-negotiable 
instrument indorsed in blank); see Note (1926) 39 Harv. L. Rev. 875, 878. 
Similarly, although the transfer of possession to a co-owner should be sanc- 
tioned at least as strongly as transfer to a bailee, the fact of long-continued 
possession and enjoyment, known to the pledgec, seems to create, in the in- 
stant case, a situation sufficiently deceptive to protect the plaintiff on prin- 
ciples of estoppel. Cf. Mo. Rev. Stat. (1919) § 2279 (purchaser from bailee 
protected if bailment existed more than five years). 


LANDLORD AND TENANT— ASSIGNMENT AND SUBLETTING — ASSIGNEE’S 
LiABILITY ON CovENANT. — L leased premises to T for 99 years. By a con- 
temporaneous agreement between T and X, made part of the lease, T cove- 
nanted to pay to X, who was the lessor’s agent, “the rental . . . and an addi- 
tional sum . . . the collection fee.” T assigned to EZ, who refused to pay the 
collection fee. Ina suit brought by the assignee of X against T and E for the 
payment of the fee, a demurrer by E was sustained. The petitioner appealed. 
Held, that E was under no legal responsibility to pay the collection fee. 
Judgment affirmed. Cumberland Realty & Loan Co. v. Weyman, 150 S. E. 
590 (Ga. 1929). 

It is no longer questioned that rent may be assigned apart from the rever- 
sion. Beal v. Boston Car Spring Co., 125 Mass. 157 (1878); Brownson v. 
Roy, 133 Mich. 617, 95 N. W. 710 (1903). A partial reservation of rent for 
one other than the lessor might be objectionable as rendering the tenant liable 
to distraint by two separate persons; but there would seem to be no serious 
objection to its being thus reserved in its entirety, from the very beginning. 
Cf. Toan v. Pline, 60 Mich. 385, 27 N. W. 557 (1886); Schneider v. White, 
12 Ore. 503, 8 Pac. 652 (1885). But see 2 TrFFANY, REAL Property (2d ed. 
1920) § 406. If, in the principal case, the obligation to pay the controverted 
collection fee could be considered a covenant to pay rent, it would, as such, 
run against an assignee of the lease. Covenants to pay taxes, or assessments, 
or even charges for periodic repairs, have been treated by the courts as 
covenants to pay rent where such intent was expressed in the lease. Woolsey 
v. Abbett, 65 N. J. L. 253, 48 Atl. 949 (1900); Knepper v. Rothbaum, 104 
Misc. 554, 172 N. Y. Supp. 109 (1918); cf. Ocean Grove Camp Meeting Ass’n 
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v. Sanders, 67 N. J. L. 1, 50 Atl. 449 (1901), aff'd, 68 N. J. L. 631, 54 Atl. 
448 (1903). Consequently, the parties probably could have made the col- 


lection fee part of the rental, but the wording of the agreement belies any 
such intent. 


LEGACIES AND DEvIsESs — ADEMPTION — DEATH OF TESTATRIX AND Loss 
OF PROPERTY SPECIFICALLY BEQUEATHED IN COMMON DISASTER. — The testa- 
trix, together with certain personal effects which she had specifically be- 
queathed, went down in the sinking of the Lusitania. The executor of her 
estate subsequently received the sum of $8,297 from the Mixed Claims Com- 
mission as compensation for the property in question. This sum was claimed 
by both the specific and residuary legatees. Held, that the legacy was not 
adeemed, and the specific legatee was entitled to the compensation received. 
Decree accordingly. Matter of Shymer, 136 Misc. 334 (N. Y. 1930). 

At one time in the development of the common law an involuntary extin- 
guishment of the subject matter of a specific legacy did not result in an 
ademption. Pawlet’s Case, Raym. T. 335 (1679); Orm v. Smith, 2 Vern. 681 
(1711). But the distinction between voluntary and involuntary extinguish- 
ment was later abandoned. Ashburner v. Macguire, 2 Bro. C. C. 108 (1786); 
Stanley v. Potter, 2 Cox Eq. Cas. 180 (1789). Today, consequently, an 
ademption occurs whenever the property specifically bequeathed is not among 
the testator’s assets at his death, whatever the reason for its absence. Estate 
of Jepson, 181 Cal. 745, 186 Pac. 352 (1919) (mortgage paid off); Ross v. 
Carpenter, 48 Ky. 367 (1849) (slave killed); Ametrano v. Downs, 170 N. Y. 
388, 63 N. E. 340 (1902) (eminent domain); see (1924) 37 Harv. L. REv. 
1141. Contra: Wilmerton v. Wilmerton, 176 Fed. 896 (C. C. A. 7th, rg10), 
certiorari denied, 217 U. S. 606 (1910) (sale by testator’s committee in 
lunacy). On its facts, the principal case is sound enough. Since the subject 
matter of the legacy, which consisted of clothing and jewelry, was insoluble, 
it undoubtedly still existed after the testatrix had breathed her last. The only 
other case directly in point, however, reached a contrary result. Durrant v. 
Friend, 5 De G. & S. 343 (1852). A much more vexatious problem would be 
raised should the testator and a chattel specifically bequeathed by him perish 
in the same conflagration. In such a case the courts probably would refuse to 
indulge in any presumption, and would give judgment against the claimant 
upon whom rested the burden of proof in the particular proceeding. Cf. 
Newell v. Nichols, 75 N. Y. 78 (1878) (survivorship between individuals) ; 
Whittier, Problems of Survivorship (1904) 16 GREEN Bac 237. 


MarriAGE — NULLIFICATION — CONCEALMENT OF TUBERCULAR CONDITION 
as GROUND FOR ANNULMENT. — The plaintiff brought an action for the an- 
nulment of a marriage on the ground of fraud, alleging that she had married 
the defendant in reliance on his representations that he was in good health, 
whereas he was to his knowledge a victim of tuberculosis. The plaintiff moved 
that the defendant be compelled to submit to an examination to determine the 
state of his health. Held, that the defendant must submit to an examination. 
Motion granted. Yelin v. Yelin, N. Y. L. J., Nov. 19, 1929, at 893 (N. Y. 
Sup. Ct. Kings Co.). ’ 

For reasons of social policy, most courts refuse to set aside marriages for 
fraud which does not concern the essential elements of the relationship. 
Bielby v. Bielby, 333 Ul. 478, 165 N. E. 231 (1929); Richardson v. Richard- 
son, 246 Mass. 353, 140 N. E. 73 (1923); see 1 BisHop, MARRIAGE, Divorce, 
AND SEPARATION (1891) § 488. Although the test is vague, a few specific 
situations have been recognized as justifying relief. Concealment of ante- 
nuptial pregnancy is an example. Baker v. Baker, 13 Cal. 87 (1859); Reynolds 
v. Reynolds, 3 Allen 605 (Mass. 1862); Fontana v. Fontana, 77 Misc. 28, 135 
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N. Y. Supp. 220 (1912) (marriage not consummated). Contra: Moss v. Moss, 
[1897] P. 263; cf. Arno v. Arno, 163 N. E. 861 (Mass. 1928), (1929) 42 Harv. 
L. REv. 1081 (illicit premarital relations with husband himself held to prevent 
reliance on wife’s representations). The concealment of a venereal disease 
almost universally serves to render a marriage voidable. Crane v. Crane, 
62 N. J. Eq. 21, 49 Atl. 734 (1901); C- v. C-, 158 Wis. 301, 148 N. W. 865 
(1914). Contra: Vondal v. Vondal, :75 Mass. 383, 56 N. E. 586 (1900) (vene- 
real disease uncommunicable but transmissible to issue). Yet in the more 
conservative jurisdictions the concealment of epilepsy has no such effect. 
Lyons v. Lyons, 230 Ill. 366, 82 N. E. 850 (1907); Richardson v. Richardson, 
supra. Contra: Lapides v. Lapides, 224 App. Div. 257, 229 N. Y. Supp. 745 
(1928). Where the fraudulent party is afflicted with a disease, such as 
epilepsy or tuberculosis, which is likely.to be transmitted to the issue of the 
union, it would seem that the policy favoring the stability of marriages should 
give way. Davis v. Davis, 90 N. J. Eq. 158, 106 Atl. 644 (1919); Sobol v. 
Sobol, 88 Misc. 277, 150 N. Y. Supp. 248 (1914); see Wells v. Talham, 180 
Wis. 654, 660, 194 N. W. 36, 39 (1923); Fessenden, Nullity of Marriage 
(1899) 13 Harv. L. Rev. 110, 121; Vanneman, Annulment of Marriage for 
Fraud (1925) 9 Minn. L. Rev. 497, 517. The present problem is clear 
under New York law, which purports to annul marriages for fraud as freely 
as ordinary contracts are set aside. di Lorenzo v. di Lorenzo, 174 N. Y. 467, 
67 N. E. 63 (1903); Smith v. Smith, 112 Misc. 371, 184 N. Y. Supp. 134 
(1920). And although the desirability of such a general rule may be ques- 
tioned, it leads to a better result in the instant case than would the more 
common rule that seems to look only to the sexual relation. 


MortcAces — TRANSFER: BY MortTGAGoR — Power oF Equity To RELEASE 
FROM TRUST MorTGAGE AN UNPROFITABLE PORTION OF BUSINESS PROP- 
ERTIES. — By a trust indenture executed in 1912 to secure a bond issue, the 
plaintiff street railway company gave a mortgage covering its existing system 
and such replacements or additions as might thereafter be made. The deed 
provided that the plaintiff, when not in default, might exchange, sell, or with- 
draw, free and clear from the lien, “all, or any part of the estates, properties 
and premises hereby conveyed (other than the said Railways itself, its rights, 
privileges and franchises, branches and extensions),” provided that other prop- 
erty of equal value be substituted. Because of the increased use of automo- 
biles, portions of its lines operated at a loss. The plaintiff organized several 
bus companies, whose service duplicated in part that of the unprofitable lines, 
but it did not pledge its stock in these companies to the defendant trustee. 
Desiring to abandon and salvage the unprofitable lines, the plaintiff brought 
suit against the trustee and a representative group of bondholders for author- 
ization. The court found that the relief sought would be to the best interests 
of the bondholders and that none of them was opposed to it. See Record on 
Appeal to Appellate Division, at 139, 150. Held, that even if the indenture 
be construed as not providing for disposal of such property, equity will never- 
theless grant the authorization. Decree accordingly, on condition that the 
proceeds from salvage and all stock owned by the plaintiff in supplemental 
bus companies be deposited with the trustee, subject to the mortgage. See 
Record, at 171-77. New York State Rys. v. Security Trust Co., 135 Misc. 
456, 238 N. Y. Supp. 354 (1929), afd, N. Y. App. Div., 4th Dep’t, Jan. 8, 
1930. 

Ordinarily there is no relationship of trust between mortgagor and mort- 
gagee. Dennett v. Tilton, 227 Mass. 299, 116 N. E. 403 (1917); cf. Wehrle 
v. Mercantile Nat. Bank, 221 Mass. 585, 109 N. E. 367 (1915). But a trustee 
under a deed of trust in the nature of a mortgage is a fiduciary of the mort- 
gagor as well as of the creditors. Gray v. Robertson, 174 Ill. 242, 51 N. E. 
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248 (1898) ; see 3 Jones, MortcacEs (8th ed. 1928) § 2292; Posner, Liability 
of the Trustee Under the Corporate Indenture (1928) 42 Harv. L. REv. 198, 
200, n.7. To preserve a cestui’s interests, equity may direct the sale and 
reinvestment of trust property, when exigencies arise not contemplated by the 
settlor. Curtiss v. Brown, 29 Ill. 201 (1862); Gavin v. Curtin, 171 Ill. 640, 
49 N. E. 523 (1898). But cf. Upham v. Plankington, 152 Wis. 275, 140 N. W. 
5 (1913). When a trust estate is threatened with destruction, it is within the 
jurisdiction of the court to modify the terms of the trust. Johns v. Mont- 
gomery, 265 Ill. 21, 106 N. E. 497 (1914); Detroit v. Detroit United Ry., 
226 Mich. 354, 197 N. W. 697 (1924) (mortgage in trust for bondholders) ; 
In re New, [1901] 2 Ch. 534; cf. Jackson v. Stevenson, 156 Mass. 496, 
31 N. E. 691 (1892) (refusal to enforce equitable servitude under changed 
conditions). Equity should, therefore, be able to release from an indenture 
of trust to secure bonds a portion of properties which proves burdensome to 
the mortgagor, so long as the bondholders are properly protected. Cf. Balti- 
more v. United Rys. & Elec. Co., 108 Md. 64, 69 Atl. 436 (1908); Leviness 
v. Consolidated Gas, Elec. L. & P. Co., 114 Md. 559, 80 Atl. 304 (1911) 
(statutory lien of preferred stock). The disposal of such property is not only 
of probable benefit to the investors, but, in the case of a utility, desirable 
from the point of view of the public. To direct the release of security when 
not authorized by the terms of the trust is, however, a dangerous jurisdiction 
and should not be exercised if the bondholders object or are not represented. 
Colorado & So. Ry. v. Blair, 214 N. Y. 497, 108 N. E. 840 (1915); Watt v. 
Hestonville, M., & F. R. R., 1 Brewst. 418 (Pa. 1867); see Posner, supra, 
at 218; cf. Hollister v. Stewart, 111 N. Y. 644, 19 N. E. 782 (1889). But in 
the instant case there were sufficient bondholders among the defendants to 
warrant a decree binding them all. Detroit v. Detroit United Ry., supra; 
see Colorado & So. Ry. v. Blair, supra, at 515, 108 N. E. at 844; cf. Supreme 
Tribe of Ben-Hur v. Cauble, 255 U.S. 356 (1921); Note (1922) 36 Harv. L. 
Rev. 89. The conditions of the instant decree seem to meet the demands of 
their interest by giving apparently adequate, though substantially different, 
substitute security. 


SPECIFIC PERFORMANCE — AFFIRMATIVE CONTRACTS— EFFECT OF PRO- 
VISION FOR PENALTY OR LIQUIDATED DamaceEs. — The plaintiff sued for the 
specific performance of a contract to convey realty. The purchaser had de- 
posited five hundred dollars with a third party, and the vendor had deposited 
a check for the same amount, with instructions that if either failed to perform, 
the money and the check should be delivered to the injured party. . The bill 
set up that the defendant had stopped payment of the check and refused to 
convey the realty. A demurrer by the defendant was sustained; the plaintiff 
appealed. Held, that since the plaintiff impliedly agreed to accept the five 
hundred dollars in lieu of performance, he will not be granted specific per- 
formance. Judgment reversed and cause remanded for trial as action for 
damages. Blair v. Bird, 20 S. W.(2d) 843 (Tex. Civ. App. 1929). 

Neither a provision for a penal sum nor for liquidated damages will ordi- 
narily prevent equity from giving specific performance of a contract. Melton 
v. Stuart, 213 Ala. 574, 105 So. 659 (1925): Rogers v. Dorrance, 140 Md. 
419, 117 Atl. 564 (1922); Brown v. Friedberg, 127 Va. 1, 102 S. E. 468 
(1920); see Fry, SpecIFIC PERFORMANCE (6th ed. 1921) § 140 et seg. The 
relief will be denied only if the contract gives the promisor the alternative of 
paying damages or performing. Davis v. Isenstein, 257 Ill. 260, 100 N. E. 
940 (1913); Jn re Tatnall, 141 Atl. 174 (N. J. Ch. 1928), aff'd, 146 Atl. 918 
(N. J. 1929); see 1 Pomeroy, Equity JURISPRUDENCE (4th ed. 1918) § 447; 
cf. Note (1901) 14 Harv. L, Rev. 613. Most courts are reluctant to interpret 
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provisions for liquidated damages as making the contract alternative, but 
regard the provision as a security measure to insure performance. Rittenhouse 
v. Swiecicki, 94 N. J. Eq. 36, 118 Atl. 261 (1922); Asia Investment Co. v. 
Levin, 118 Wash. 620, 204 Pac. 808 (1922); Rogers v. Dorrance, supra. But 
the Texas decisions have gone extremely far in drawing, from a single word 
or phrase in the liquidated damages provision, inferences of an implied prom- 
ise to accept either damages or performance. Moss & Raley v. Wren, 
102 Tex. 567, 113 S. W. 739, 120 S. W. 847 (1909) (to be “accepted ” by 
seller as liquidated damages); Huffhines v. Bourland, 280 S. W. 561 (Tex. 
Comm. App. 1926) (“shall be paid” to first party); Middleton v. Moore, 
289 S. W. 1045 (Tex. Civ. App. 1927) (bank “ authorized ” to pay seller). 
But cf. La Prelle v. Brown, 220 S. W. 151 (Tex. Civ. App. 1920); Rabinowitz 
v. North Tex. Realty Co., 270 S. W. 579 (Tex. Civ. App. 1925). These cases 
illustrate the unfortunate results of interpreting a phrase or clause in a con- 
tract without reference to the character of the entire instrument. Cf. with 
Texas cases, supra, First Trust & Sav. Bank v. Pruitt, 121 S. C. 484, 113 S. E. 
469 (1922); Rittenhouse v. Swiecicki, supra. Moreover, the provision in the 
instant case is sufficiently ambiguous to have warranted the introduction of 
evidence of the circumstances of the transaction, in order to aid in the inter- 
pretation. Dealy v. Klapp, 199 App. Div. 150, 191 N. Y. Supp. 457 (1921); 
cf. 5 WicMorE, EvipeNce (2d ed. 1923) § 2470. 


TAXATION — Power TO Tax: STATE — DENIAL PRO TANTO oF DEDUCTIONS 
To FEDERAL BoNDHOLDERS.— A statute subjected domestic insurance com- 
panies to a tax upon the net value of their personal assets in excess of the 
legally required reserve. Mo. Rev. Stat. (1919) § 6386. An insurance com- 
pany owned $448,265.33 in personal property, including $94,000 in United 
States bonds. Its legal reserve and unpaid claims amounted to $333,486.69. 
Without disclosing its method of computation, the board of equalization as- 
sessed the taxable property at $50,000. On review, the state court upheld this 
assessment, on the ground that the company’s liabilities were chargeable 
against all its personal assets, and that the deduction for reserve was to be 
apportioned between the taxable and the non-taxable assets. The company 
appealed to the Supreme Court. Held, that a deduction for a reserve can 
not be abated pro tanto by the proportion which its federal bonds bear to the 
total personal assets of the company. Judgment reversed. State ex rel. 
Missouri Ins. Co. v. Gehner, 50 Sup. Ct. 326 (U. S. 1930). 

Recent changes in the composition of the Supreme Court have led some 
commentators to expect a restriction upon the broad implications lately given 
to the federal instrumentality doctrine. Cf. Macallen Co. v. Massachusetts, 
279 U. S. 620 (1929); see Powell, The Macallen Case —and Before (1930) 
8 Nar. Inc. Tax Mac. 47; Powell, The Macallen Case —and After, ibid. 
91; Note (1929) 43 Harv. L. Rev. 280. The principal case was so nearly iden- 
tical with that presented in a recent decision, however, that such restriction 
could not have been easily made. National Life Ins. Co. v. United States, 277 
U. S. 508 (1928). Inthe National Life case the Federal Government was for- 
bidden, in taxing virtually the net income of insurance companies, to abate a 
deduction of four per cent of the reserve by the income from federal securities. 
In the instant case a state government was forbidden, in taxing the net worth 
of insurance companies, to abate a deduction of the total reserve by such por- 
tion of the reserve as federal bonds bore to total personal property. Cer- 
tainly no distinction could be drawn on the basis that the tax was by the state 
rather than the national government, for if either government is to be pre- 
ferred it is the national. See McCulloch v. Maryland, 4 Wheat. 316, 435 
(U. S. 1819); (1929) 42 Harv. L. Rev. 444; cf. Metcalf & Eddy v. Mitchell, 
269 U.S. 514 (1926); Panhandle Oil Co. v. Mississippi, 277 U. S. 218 (1928). 
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And whatever difference there is between a tax on net income and on net worth 
would seem to favor the former. The only distinction between the two cases 
which has persuasive significance is that the abatement in the National Life 
case was the full amount of federal bonds; whereas the abatement in the 
principal case was only a proportion of federal bonds. If the taxpayer shifts 
his investments so as to increase his holding of federal bonds and decrease his 
holding of taxable property, under the statute in the first case, his tax will not 
necessarily be any smaller, but under the statute in the second case it will. 
Yet the majority of the Court did not regard this consideration as important 
because under neither statute was the taxpayer given the iull benefit of a 
deduction for federal bonds and of a deduction for reserve. 


TROVER AND CONVERSION — WHAT CONSTITUTES CONVERSION — BAILEE’S 
UNAUTHORIZED IMPROVEMENT OF BAILED CHATTEL. — The plaintiff, whose 
car had been negligently injured by A, sent it to B, a garage, with instructions 
to make no repairs until a settlement had been reached with A. While nego- 
tiations between the plaintiff and A were still in progress, B, at A’s request, 
repaired the car. B was at all times willing to turn the car over to the plain- 
tiff. In an action against A and B for the original damage and for conversion 
in making the unauthorized repair, the jury found that the value of the car 
was $800, and that A had damaged it to the extent of $50. The plaintiff ap- 
pealed from a judgment in his favor for $50. Held, that since there was no 
unwarranted assumption of ownership or substantial change in the property, 
the acts complained of did not amount to a conversion. Judgment affirmed. 
Donovan v. Barkhausen Oil Co., 227 N. W. 940 (Wis. 1929). 

The fact that a bailee is absolutely liable for any injury to the property 
occurring during a deviation from the terms of the bailment has led a number 
of courts to permit an action of trover by the bailor when the chattel was 
destroyed during such deviation. Farkas v. Powell, 86 Ga. 800, 13 S. E. 200 
(1891); Lane v. Cameron, 38 Wis. 603 (1875); cf. Jones v. Fort, 36 Ala. 449 
(1860); see Bowers, CoNveRSION (1917) § 79. But cf. Spooner v. Man- 
chester, 133 Mass. 270 (1882) (requiring intent); Salt Springs Nat. Bank v. 
Wheeler, 48 N. Y. 492 (1872). Since the damages in trover and case would 
be the same, this procedural laxity was not without justification under the 
formulary system. A rationalization of such holdings would compel the con- 
clusion that the deviation itself, being the only act of the bailee which can be 
interpreted as a wrongful assumption of property, constitutes the conversion. 
Some courts have accepted this logic. Freeman & Francis v. Boland, 14 R. I. 
39 (1882); see Wentworth v. McDuffie, 48 N. H. 402, 406 (1869); Note 
(1894) 8 Harv. L. Rev. 280. But a mere unlawful taking is not ordinarily a 
conversion. Lee Tung v. Burkhart, 59 Ore. 194, 116 Pac. 1066 (1911); 
Fouldes v. Willoughby, 8 M. & W. 540 (1841). That the damage rather than 
the wrongful possession is the gist of the action is indicated by some courts’ 
reluctance to allow recovery in trover when no injury, or only partial injury, 
occurred during the deviation. Spooner v. Manchester, supra; cf. Frome v. 
Dennis, 45 N. J. L. 515 (1883); see Farkas v. Powell, supra, at 803, 13 S. E. 
at 201; Clark, The Test of Conversion (1908) 21 Harv. L. Rev. 408. 
Where, as in the principal case, the deviation involves no genuine assertion of 
dominion, formulary conceptions of conversion should not be allowed to im- 
pose liability for more than the damage inflicted. Cf. Atkins v. Gamble, 42 
Cal. 86 (1871) (denying recovery, partly on grounds of de minimis): Mad- 
den v. Condon Nat. Bank, 76 Ore. 363, 149 Pac. 80 (1915) (similar). But see 
(1915) 29 Harv. L. REv. 107. The reasoning of the Wisconsin court is to be 
preferred to the intricacies of enforcing a sale and then allowing a return of 
the uninjured chattel in mitigation of damages. Cf. (1914) 14 Cov. L. REv. 
82; see 1 Ames, Cases ON Torts (3d ed. 1910) 390, n.4. 
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Tue IrisH Constitution. By Barra O’Briain. Dublin: The Talbot Press, 
Ltd. 1929. pp. viii, 182. 7s., 6d. 


For purposes of government Ireland is at the present time divided into 
two parts — Northern Ireland and the Irish Free State. Northern Ireland 
contains six of the northeastern counties, with about one-fourth of the 
island’s population; the Irish Free State contains the other twenty-six coun- 
ties. Northern Ireland remains a part of the United Kingdom — now termed 
under the Royal and Parliamentary Titles Act, 1927,1 the United Kingdom of 
Great Britain and Northern Ireland. The Irish Free State is no longer a 
part of the United Kingdom, but it remains a part of the British Empire. 
Northern Ireland elects members of the British House of Commons; the Irish 
Free State does not. Each part of the island has a system of government 
that is described in British legislation passed since the World War. 

On Northern Ireland the essential British statute is the Government of 
Ireland Act, 1920.2, On the Irish Free State the essential British statutes are 
the Irish Free State (Agreement) Act, 1922,° and the Irish Free State Con- 
stitution Act, 1922 (Session 2).* 

The historical background for these statutes regarding Ireland is found in 
Anglo-Irish relations covering seven hundred years and upwards. The more 
immediate background is found in that Irish struggle— mental, moral, 
physical — which accompanied the World War and did not end with it. Out 
of the remote and immediate backgrounds came, in Great Britain and Ireland, 
much as in the remainder of the world, a hope that peace may be obtained and 
perpetuated by new governmental documents, both national and international. 
Hence those statutes on Northern Ireland and the Irish Free State — statutes 
constitutional in their nature. Hence also a growing literature on Irish 
government. 

The book under review has as its subject the Irish Free State. Only inci- 
dentally does it deal with Northern Ireland. When it speaks of Ireland or 
of the Irish people, it usually has in mind the Irish Free State alone. Such is 
a common practice of speakers and writers. This book, then, is in effect a 
commentary on the Irish Free State (Agreement) Act, 1922, and the Irish 
Free State Constitution Act, 1922 (Session 2). Before reading a commentary, 
a lawyer naturally wishes to run rapidly through the statutes upon which 
it is based. 

The Irish Free State (Agreement) Act, 1922, was passed March 31, 1922. 
It provides that: “ The Articles of Agreement for a Treaty between Great 
Britain and Ireland set forth in the Schedule to this Act shall have the force 
of law as from the date of the passage of this Act.” It then gives some 
details for a Provisional Government, and it then provides that the Irish Free 
State shall have no members in the British House of Commons. It next 
gives in the Schedule the “ Articles of Agreement for a Treaty ” — the docu- 
ment usually termed the Anglo-Irish Treaty, the Scheduled Treaty, or simply 
the Treaty. The Treaty bears date December 6, 1921, and is signed “ On 


1 17 Geo. V, c. 4. 8 12 Geo. V, c. 4. 
2 10 & 11 Geo. V, c. 67. 4 13 Geo. V (Sess. 2), ¢. 1. 
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behalf of the British Delegation D. Lloyd George,” and six others, and 
“On behalf of the Irish Delegation Art O’Griobhtha (Arthur Griffith),” and 
four others. 

Some provisions of the Treaty require verbal quotation; but others can be 
safely summarized, and still others can properly be omitted for the present 
purpose. 

Article 1 strikes the keynote of the Treaty, but is very general in its terms, 
being in substance, though not in form, little more than a preamble. It says: 


“ Treland shall have the same constitutional status in the Community of Nations 
known as the British Empire as the Dominion of Canada, the Commonwealth of 
Australia, the Dominion of New Zealand, and the Union of South Africa, with a 
Parliament having powers to make laws for the peace, order and good government 
of Ireland and an Executive responsible to that Parliament, and shall be styled and 
known as the Irish Free State.” 


The provision for “an Executive responsible to that Parliament ” avoids 
the obstacle which largely led to the failure of the so-called Grattan Con- 
stitution of 1782. Dominion status, as any citizen of the Empire knows, is © 
what is meant to be indicated by naming in the Treaty four of those parts of 
the Empire which are familiarly termed Dominions. 

At this point it is important to read a statement by Mr. Lloyd George. On 
December 14, 1921, a few months after the Imperial Conference of premiers 
and other statesmen representing Great Britain and other parts of the Empire, 
he said to the British House of Commons, while the approval of the Treaty 
by the British Parliament was pending: 


“What does ‘Dominion status’ mean? It is difficult and dangerous to give a 
definition. When I made a statement at the request of the Imperial Conference to 
this House as to what had passed at our gathering, I pointed out the anxiety of all 
the Dominion delegates not to have any rigid definitions. That is not the way 
of the British Constitution. We realise the danger of rigidity and the danger of 
limiting our constitution by too many finalities. Many of the Premiers delivered 
notable speeches in the course of that Conference, emphasising the importance of 
not defining too precisely what the relations of the Dominions were with ourselves, 
what were their powers, and what was the limit of the power of the Crown. 
It is something that has never been defined by an Act of Parliament, even in this 
country, and yet it works perfectly. All we can say is that whatever measure of 
freedom Dominion status gives to Canada, Australia, New Zealand, or South 
Africa, that will be extended to Ireland, and there will be the guarantee, contained 
in the mere fact that the status is the same, that wherever there is an attempt at 
encroaching upon the rights of Ireland, every Dominion will begin to feel that its 
own position is put in jeopardy. That is a guarantee which is of infinite value to 
Ireland. In practice it means complete control over their own internal affairs, 
without any interference from any other part of the Empire. They are the rulers 
of their own hearth — in finance, administration, legislation, as far as their domestic 
affairs are concerned — and the representatives of the Sovereign will act on the 
advice of the Dominions’ Ministers. That is in as far as internal affairs are 
concerned. 

“ T come now to the question of external affairs. The position of the Dominions 
in reference to external affairs has been completely revolutionized in the course of 
the last four years. . . . Since the War the Dominions have been given equal rights 
with Great Britain in the control of the foreign policy of the Empire. That was 
won by the aid they gave us in the Great War.” 5 


After that statement by the British Prime Minister the Treaty was approved 
by the First Dail Eireann and by the British Parliament. - 


5 149 Part. Des., Commons (2d sess. 1921) cols. 27-28. 
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Notwithstanding the advantages of indefiniteness, so persuasively presented 
by Mr. Lloyd George, he and the other Commissioners framing the Anglo- 
Irish Treaty attempted to attain some advantages of definiteness; and in order 
to make as clear as possible the future position of the Irish Free State they 
proceeded to specify and emphasize the status of Canada. Thus, Article 2 
says: 

“ Subject to the provisions hereinafter set out the position of the Irish Free State 
in relation to the Imperial Parliament and Government and otherwise shall be that 
of the Dominion of Canada, and the law, practice and constitutional usage govern- 
ing the relationship of the Crown or the representative of the Crown and of the 
Imperial Parliament to the Dominion of Canada shall govern their relationship to 
the Irish Free State.” 


So enters what may be called the Canada motif. It will reappear more than 
once in this series of documents. 

It is extremely important to notice that the status coming to the Irish Free 
State from Canada includes, as provided expressly in that Article, not only 
what may be called in the narrowest sense law, but also what the Treaty 
describes as “ practice and constitutional usage.” ‘To make that point as to 
practice and constitutional usage still clearer, Article 3 gives a concrete 
example in these words: “ The representative of the Crown in Ireland shall 
be appointed in like manner as the Governor-General of Canada, and in 
accordance with the practice observed in the making of such appointments.” 

To diminish the necessity of depending upon Canadian statesmen and 
authors for a statement of that practice as to appointing a Governor-General, 
Mr. Lloyd George, on December 13, 1921, in a letter read on December 19 
to the First Dail Eireann by Mr. Arthur Griffith, wrote: “ This means that 
the Government of the Irish Free State will be consulted so as to ensure a 
selection acceptable to the Irish Government before any recommendation is 
made to his Majesty.” ® 

Article 4 of the Treaty, said to have been the one most difficult to frame, 
is this: 

“The oath to be taken by Members of the Parliament of the Irish Free State 
shall be in the following form: —I ... do solemnly swear true faith and alle- 
giance to the Constitution of the Irish Free State as by law established and that I 
will be faithful to H. M. King George V., his heirs and successors by law in virtue 
of the common citizenship of Ireland with Great Britain and her adherence to and 
—s of the group of nations forming the British Commonwealth of 

ations. 


Articles 6, 7, and 8 of the Treaty provide that “ Until an arrangement has 
been made between the British and Irish Governments whereby the Irish Free 
State undertakes her own coastal defence, the defence by sea of Great Britain 
and Ireland shall be undertaken by His Majesty’s Imperial Forces,” and that 
“In time of war or of strained relations with a Foreign Power” the Irish 
Free State shall afford to His Majesty’s Imperial Forces “ such harbour and 
other facilities as the British Government may require for the purposes of 
such defence,” and that, “ With a view to securing the observance of the prin- 
ciple of international limitation of armaments, if the Government of the 
Irish Free State establishes and maintains a military defence force, the 

6 OrriciaL Report, DEBATE ON THE TREATY BETWEEN GREAT BRITAIN AND 
IrELAND, DAm Emeann, (Dec. 14, 1921-Jan. 10, 1922) 21. 
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establishments thereof shall not exceed in size” per thousand of population 
the ratio in Great Britain. 

Article 16 of the Treaty forbids both the Irish Free State and Northern 
Ireland to endow religion or to restrict the free exercise thereof or to give a 
religious preference or to impose a religious disability. 

Such are the more important permanent provisions of the Treaty. 

Article 17 contains details for a Provisional Government. 

It should be noticed that the Treaty does not mention what shall be the 
power of the Irish Free State as to foreign affairs. That point is largely 
rendered unnecessary by giving to the Irish Free State the status of Canada. 
The relation of the Irish Free State to an Imperial war is covered in the Con- 
stitution, as will appear later. 

So much for the more important parts of the Irish Free State (Agreement) 
Act, 1922, and the Treaty embodied in it. The consequent steps are shown 
in the Irish Free State Constitution Act, 1922 (Session 2). This Act, passed 
by the British Parliament December 5, 1922, and proclaimed by the Crown 
the next day,’ on the first anniversary of the signing of the Treaty, begins 
by reciting: 

“The House of Parliament constituted pursuant to the Irish Free State (Agree- 
ment) Act, 1922, sitting as a Constituent Assembly for the settlement of the Consti- 
tution of the Irish Free State, has passed the Measure (hereinafter referred to as ‘ the 
Constituent Act’) ® set forth in the Schedule to this Act, whereby the Constitution 


appearing as the First Schedule to the Constituent Act is declared to be the Con- 
stitution of the Irish Free State.” 


It recites also these words of the Constituent Act: 


“Tf any provision of the said Constitution or of any amendment thereof or of any 
law made thereunder is in any respect repugnant to any of the provisions of the 
Scheduled Treaty, it shall, to the extent only of such repugnancy, be absolutely 
void and inoperative.” 


The Irish Free State Constitution Act, 1922 (Session 2), then proceeds to 
enact that, subject to that limitation and subject to certain temporary pro- 
visions, the Constitution in the First Schedule of the Constituent Act shall be 
the Constitution of the Irish Free State. It then continues with other pro- 
visions, the most important being as follows: 

“ Nothing in the said Constitution shall be construed as prejudicing the power 
of Parliament to make laws affecting the Irish Free State in any case where, in 


accordance with constitutional practice, Parliament would make laws affecting other 
self-governing Dominions.” 


The Act adds, as has been said, a Schedule containing the Constituent Act, 
which in turn gives the Constitution in its First Schedule and the Treaty in 
its Second Schedule. 

The Constitution is about ten lines longer than the unamended Constitution 
of the United States. It is almost identical in length with that part of the 
British North America Act, 1867, which deals with the Dominion as a whole 
and not principally with the several constituent Provinces. Like those two 
documents originating on this side of the Atlantic, it is unrhetorical, business- 
like, devoted exclusively to topics of a governmental nature, not wandering 
into private law after the fashion of some of our later state constitutions. 


7 StaTuTORY RULES AND ORDERS 1922, 478. 
8 Saorstat Eireann Public Statutes 1922, No. 1, 
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Some of the chief points in the Irish Free State Constitution, as amended, 
may be indicated briefly: 

Fundamental Rights. The Irish Free State (Saorstat Eireann) ® is a co- 
equal member of the British Commonwealth of Nations. All powers of gov- 
ernment are derived from the people of Ireland. The national language shall 
be Irish, but English is equally “ recognized as an official language.” Habeas 
corpus and other items usual in bills of rights are included. Free elementary 
instruction is provided. Natural resources are made inalienable, but this is not 
retroactive. 

Legislative Provisions. The Legislature (Oireachtas) consists of the King 
and two houses: Chamber of Deputies (Dail Eireann) and Senate (Seanad 
Eireann). At least one session is to be held each year, summoned and dis- 
solved by the Governor-General. The Dail is elected by citizens irrespective 
of sex, by proportional representation, from geographical constituencies and 
the universities (six representatives). The term of the chamber is five years 
unless it is dissolved earlier upon advice of the executive council. The Seanad 
comprises sixty members, elected for a term of nine years by the Dail and 
Seanad voting together with proportional representation. Authority over 
money bills rests in the Dail exclusive of the Seanad, but money can not be 
appropriated unless recommended by the Governor-General upon the advice of 
the Executive Council. If the houses should disagree upon legislation, the Dail 
ultimately prevails, upon conditions somewhat like those for the British House 
of Commons.!° After bills pass, the Executive Council is to present them to 
the Governor-General, who is to signify in the King’s name assent or with- 
holding of assent, or may reserve them for signification of the King’s pleasure; 
but in all this the Governor-General is to act in accordance with the law, prac- 
tice, and constitutional usage in Canada. The Oireachtas has the exclusive 
right to regulate in the territory of the Free State armed forces mentioned in 
the Treaty. Save in case of invasion, the Irish Free State “ shall not be com- 
mitted to active participation in any war without the assent of the Oireachtas.” 
For eight years the Constitution is to be amendable by ordinary legislation; 
any later amendments require a referendum. 

The Executive. “The Executive Authority ...is ... vested in the 
King, and shall be exercisable, in accordance with the law, practice and con- 
stitutional usage . . . in . . . Canada,” by the Governor-General. There is 
an Executive Council “to aid and advise in the government ” — responsible 
to the Dail —to consist of “ Ministers appointed by ” the Governor-General 
“ on the nomination of the President of the Executive Council.” Members of 
the Executive Council shall all be members of the Dail. The President of the 
Executive Council shall be “appointed on the nomination of Dail” and 
the members thereof “ shall be appointed on the nomination of the President 
with the assent of Dail.” Further, “he and the Ministers appointed by 
him shall retire from office should he cease to retain the suppoit of a majority 
in Dail.” 

The Judiciary. The Supreme Court has appellate jurisdiction over courts 


® According to Hanna, STATUTE LAw OF THE IRISH FREE STATE (1922-1928) 1-2, 
the Irish words found in the English text of the Constitution are to be pronounced 
thus: Saorstat Eireann, sarestat eerin; Oireachtas, urrachtas; Dail Eireann, dawil 
eerin; Seanad Eireann, shanad eerin. 

10 Parliament Act, 1 & 2 Geo. V. c. 13 (1911). 
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of first instance including a High Court. The power of the Supreme Court and 
of the High Court includes the determination of the validity of any law. 
“Decisions of the Supreme Court . . . shall not be reviewed . . . by any 
other . . . authority whatsoever: Provided that nothing in this Constitu- 
tion shall impair the right of any person to petition His Majesty for special 
leave to appeal from the Supreme Court to His Majesty in Council or the right 
of His Majesty to grant such leave.” Judges are appointed by the Governor- 
General “ on the advice of the Executive Council.” Judges of the Supreme 
Court and of the High Court are not to be removed except for cause, and 
then only upon resolution of both Houses. Other iudges serve for terms 
appointed by law. 

Even a hasty reading of the documents must lead an American lawyer to 
ask many questions. What are in theory and in practice the powers and 
duties of the Parliament of the United Kingdom when sitting in effect as the 
Parliament of the Empire? And the powers and duties of that mystical — 
but not mythical — department termed the Crown? And of the various 
parts of the Empire — particularly Canada? What is the position occupied 
by the Irish Free State as to foreign affairs? What are those matters of 
Imperial importance reserved for the British Parliament? As to executive 
matters, is it the Governor-General or the President of the Executive Coun- 
cil who is the real figure? Is the actual power behind the throne Dail 
Eireann? What practical effect has the appellate jurisdiction of the Judicial 
Committee of the Privy Council? And many other questions. 

Yet to any question seeking the theory underlying present practice, the 
answer reasonably to be expected is merely the first principle of British 
political philosophy: “It works.” Even more obviously, to any question 
asking what will be done in some future hypothetical case the answer reason- 
ably to be expected is merely the second British principle: “ Wait and see.” 

Mr. O’Briain’s book does not have in mind the American lawyer, nor indeed 
any lawyer at all. It aims to explain to the average citizen of the Irish Free 
State the practical features of the governmental system under which he lives. 
It gives the text of the Constitution as it now stands, indicating in a convenient 
fashion the modifications made by the amendments which the Oireachtas has 
adopted. This is an important aid to the reader; for the eleven amendments 
thus presented to him are important and are not very accessible, the Saorstat 
Eireann Public Statutes not being in many hands. The author gives in a few 
pages the events of the half-dozen years preceding the Constitution, beginning 
with the Easter Monday uprising of April 29, 1916. He recites briefly the 
activities of the successive bodies known in Ireland as the First, Second, and 
Third Dails: the First Dail meeting in 1919, organizing the Irish Republic, 
managing the Irish Republican Army, assenting to the Truce of July 11, 1921, 
in effect negotiating the Treaty signed on December 6, 1921, and approving 
that Treaty on January 7, 1922; the Second Dail through a Committee fram- 
ing a draft of the Constitution and communicating it to the British Govern- 
ment; the Third Dail sitting as a Constituent Assembly and enacting the 
Constitution. He explains that the Irish view of those Dails was not the same 
as the British view. In commenting on the Treaty and the Constitution he 
shows that the documents are results of compromise and that provisions of 
a British aspect — for example those giving powers to the Governor-General 
as the Representative of the Crown —are overruled by provisions of an Irish 
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aspect — for example those referring to the constitutional usage in Canada. 
He explains that in accordance with custom in Canada the Governor-General 
of the Irish Free State must be persona grata to the Executive Council, and 
that thus far he has been an Irishman. On similar grounds he expects the 
Governor-General to follow in all respects the wishes of the President of 
the Executive Council and not to withhold assent to legislation passed by the 
Oireachtas. He fortifies this line of thought by relying on the views of the 
Imperial Conference of 1926. His discussion of the judicial power is full, 
including among other things the leave to appeal to the Judicial Committee 
of the Privy Council. By the acts and opinions of the Judicial Committee he 
shows the Committee’s unwillingness to grant leave to appeal in Irish Free 
State cases. He particularly stresses the valuable statement of Lord Haldane 
regarding the use of discretion in that matter.11 The author states that in 
only one case has the Judicial Committee proceeded to a decision on an 
appeal from the Irish Free State —the case of Wigg v. Attorney General,” 
in which the point dealt not with private law but the obligation of the Irish 
Free State to pay an official’s retiring allowance in accordance with a transi- 
tory provision of the Treaty. He gives proof that the Judicial Committee 
reversed the Supreme Court of the Irish Free State erroneously and that this 
fact was subsequently recognized. The Judicial Committee, he thinks, “ can- 
not be regarded as better fitted to give judgment in Irish cases than the 
Supreme Court ” and “ does not possess, as a tribunal, the confidence of the 
great bulk of Irish citizens.” 1* It is his opinion that the appeal to the Judicial 
Committee “constitutes the one real diminution of National Sovereignty 
contained in the Constitution.” ** 

It can now be added that from the date of the Judicial Committee’s decision 
in Wigg v. Attorney General, May 3, 1927, down to the latest date for which 
decisions are available, there appears to be only one report of a Judicial Com- 
mittee decision *° on an Irish Free State case; and in that instance the Judicial 
Committee took jurisdiction, not in the exercise of appellate power, but be- 
cause of a special reference under Section 4 of the Privy Council Act of 
1833.1® In the same period of two years and nine months the Judicial Com- 
mittee decided at least thirty-two appeals from Canadian Courts, sixteen of 
them from Provincial Courts and the other sixteen from the Supreme Court 
of the Dominion. 

Mr. O’Briain has had to write on many points as to history, the status of 
the Irish Free State, and policy; and his tone is so moderate as to inspire 
respect and confidence. His views appear to harmonize approximately with 
most of the literature from the Dominions, and also with the views ex- 
pressed in the Report of the Inter-Imperial Relations Committee presented 
to the Imperial Conference of 1926 by Lord Balfour and others. The 


11 Hull v. McKenna, [1926] Ir. R. 402. 
12 [1927] A. C. 674. 
18 124. 

14 

15 In re Compensation to Civil Servants, [1929] A. C. 242. 

As this goes to press, newspapers announce a Privy Council decision, Performing 
Right Soc., Ltd. v. Bray Urban District Council, [1928] Ir. R. 506, discharging, as 
to costs exclusively, the order of the Supreme Court of the Irish Free State. See 
London Times, April 17, 1930, at 522; Sh L. T. 368 (1930). 

16 3 & 4 Wm. IV, c. 41. 
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Report of the Conference on the Operation of Dominion Legisla- 
tion and Merchant Shipping Legislation, 1929, just published, appears 
to contain nothing to the contrary. On the other hand, there are 
persons of high repute who believe that the theory of autonomous and 
co-equal membership in the British Commonwealth of Nations is at best an 
over-statement, that for the sake of accurately understanding Imperial unity 
one should recognize the legal right of the British Parliament to legislate for 
the whole Empire and to regulate the foreign relations of every part of it, 
and should recognize also the desirability of appellate jurisdiction in the 
Judicial Committee.17 The difference is to some extent that some persons 
think of what is legalistically possible, and others of what is politically 
practicable. 

Mr. O’Briain’s book is well adapted to serve as an introduction to the whole 
literature on Ireland and also on the Dominions in general; and it shows in a 
concrete form the sort of questions to be passed upon by the Imperial Con- 
ference in October, 1930. 

American lawyers have many reasons for eulieonsie literature on the gov- | 
ernmental system prevailing in the Irish Free State. One reason is merely that 
Ireland is one of our nearest neighbors. Another is that the Irish system 
throws light on that of a still nearer neighbor, Canada. Another is that it 
illustrates the growth of written constitutions throughout the world. Another 
is that it aids discussion of the question whether the growth of written con- 
stitutions will result, as with us, in an increase of judicial power. There are 
still other reasons; but the ones given seem to be enough to show that 
American lawyers should not neglect this comparatively new subject. 

As has already been said, the book under review is a serviceable one with 
which to begin. 

EvuGENE WAMBAUGH. 
Harvard Law School. 


For THE DEFENCE— THE Lire or Sir Epwarp MARSHALL HALL. By 
Edward Marjoribanks. New York: The MacMillan Co. 1929. pp. xiv, 
471. $5.00. 


Sir Edward Marshall Hall, a London barrister, gained a conspicuous position 
‘and great repute in England in an active life that closed in 1927. His pro- 
fessional activities were chiefly in the criminal courts, and “ for the defence.” 
In an astonishingly large number of trials, conducted apparently with great 
skill and a rare gift of appealing oratory, he won, when upon a sober review 
the verdict appears to have been a miscarriage of justice. He seems himself 
not infrequently to have appreciated the fact that his efforts had let loose 
upon the community a really vicious criminal. 

For one who was so constantly in the courts, he had surprisingly little knowl- 
edge of law. He was apparently without inclination to study, and he plainly 
lacked that instinctive understanding of legal principles which some have been 
able successfully to substitute therefor. “‘ You must take this point’” he 
would whisper loudly in court to his junior, “‘there’s some law in it.’” 


17 See, e.g., 2 KetrH, RESPONSIBLE GOVERNMENT IN THE DoMINIONS (2d ed. 
1928) 1145-52, 1223 et seq. 
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“ . . he made no secret of his ignorance of the law,” his biographer frankly 
states. 

He was “ histrionic, crafty, courageous, eloquent, quick-minded, charming, 
great-hearted,” which his biographer states “ are the salient qualities which 
go to make a great advocate. . . .” His unusual personality contributed in 
an important way to his success. He is thus described by Lord Birkenhead, 
who writes a delightful introduction to the biography: “ He was a man of 
remarkable appearance. Well above the average height, admirably propor- 
tioned, exceptionally handsome, he radiated vigour, courage, and person- 
ality.” 

It is true, I think, that at the American bar such talents as are described 
in this biography are rather lightly valued. The situation, however, with our 
British cousins seems to be quite different; for among them Sir Edward had 
in the last quarter of a century an astonishing vogue. “ He was as well 
known,” says his ‘biographer, “as any man in England, and millions read of 
his doings with interest and awe day by day, and year by year, for over a 
quarter of a century.” 

The public interest manifested by the British in litigation, especially in 
criminal trials, has ever been to my mind a curious characteristic of the 
English people. It seems to be little related to the persons charged with 
crime. The defendants may be the ignorant, depraved, and debased, of a 
character not calculated to arouse particular anxiety as to their fate. A typical 
instance is the cause célébre that first brought Marshall Hall into the lime- 
light. This defendant is described by the author as “a poor destitute woman, 
who was known to the police as a harlot.” Marshall was instructed “ with a 
fee of ten guineas, to conduct her defense.” The interest has ever been in 
the performance of the barristers. Counsel engaged in these trials enjoy for 
the moment the prominence of contestants in some game of skill. Their names 
are on every lip, as are the names of a noted golfer, race mount, cricket 
player, or prizefighter. As the contest is waged on the one side “ to hold him,” 
or on the other “ to get him off,” the actual guilt or innocence of the prisoner 
is almost forgotten. The talk is of the achievements of the respective bar- 
risters in the contest of skill, of their abilities, their courage, their craft, their 
quick-mindedness in use of legal technique. 

The fact is that trials under prevailing rules have been conducted and 
regarded as sporting events, and, as such, appeal to that sporting instinct for 
which the British are reputed. It is this sporting interest of Englishmen in 
court trials that has held their practice in criminal courts on a higher plane 
than ours. It is, moreover, this same interest that has led almost every great 
English barrister to begin his practice in the criminal courts, in which, as in 
no other place, the young practitioner has the opportunity to show his abilities 
and gain popular favor. It was in this way that Lord Birkenhead himself, as 
plain F. E. Smith, the barrister, started on the career that brought him to 
leadership of the English Bar. 

Most of the great barristers who thus began their professional work soon 
graduated to more inspiring and attractive careers. The sad thing in the 
career of Marshall Hall is that he did not, although he was eagerly anxious 
to do so. Following the usual course of rising barristers, he stood for Parlia- 
ment and was a member for several years; but there apparently his failure 
was complete. He seems to have lacked that sound judgment or sterling char- 
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acter necessary to make one a power as a legislator. His “ histrionic elo- 
quence ” was of no avail. Judicial preferment for which he longed did not 
come to him; partly, as it seems, because he lacked the abilities of a really 
great lawyer, and partly, no doubt, because of temperamental outbursts in 
which he indulged from time to time, which seriously offended the judges. 

The book reveals to what extent the legal profession in Great Britain have 
outstripped us here in America in the matter of their procedure in criminal 
trials. It reminds us of the greater despatch in placing evidence before the 
jury in English courts, the absence of tiring discussions as to the admissibility 
of testimony, and the sweeping away of technicalities upon which the Ameri- 
can bar spend time uselessly and to the discredit of the courts and of the 
profession. 

The ultimate object of reforms in criminal procedure must be to make the 
trial of a cause in court a judicial investigation for the ascertainment of truth 
upon which to rest a righteous judgment, rather than merely a sporting contest 
of lawyers in the use of rules often adapted to obscure the truth and cause 
justice to miscarry. When the full measure of these reforms has been at- 
tained, such careers as that of Marshall Hall will no longer appeal. 

Lord Birkenhead, introducing the book, says: “The late Sir Edward 
Marshall Hall is fortunate in his biographer. Mr. Marjoribanks is fortunate 
in his subject.” With the first statement one may readily agree; but as to 
the last, one may be pardoned for entertaining a doubt. One wonders whether 
so charming a talent for biography as Mr. Marjoribanks’ might not well have 
been exercised to perpetuate the memory of some one who had made a 
notable contribution to the development of the law and its administration. 

The lawyers whose memories most highly deserve to be perpetuated are 
those who have contributed by their arguments to the law’s development and 
to high conceptions of justice and its proper administration. The great causes 
which we carry in memory are those in which such contributions have been 
made in the largest measure. 

But the arts, the wiles, the strategy, by which a lawyer may have persuaded 
this or that tribunal to accept his view of the facts in any case, are of transi- 
tory interest. They contribute in no substantial way to the development of 
the law. So, although by his abilities and personality Sir Edward Marshall 
Hall attained great distinction in his day, the memory of his achievements, 
despite Mr. Marjoribanks’ delightful biography, will doubtless be but 
ephemeral. 


SHERMAN L. WHIPPLE. 
Boston, Massachusetts. 


A SELECTION oF CASES AND OTHER READINGS ON THE Law oF Nations. By 
Edwin DeWitt Dickinson. New York: McGraw-Hill Book Co. 1929. 
pp. xxii, 1133. $6.00. 


This casebook is a godsend to teachers of international law. It supplies an 
admirable apparatus for teaching, a ready storehouse for students, and a 
valuable aid for the practitioner. Mr. Dickinson has made a thorough, com- 
prehensive, and up-to-date analysis of the subject, and the profession owes 
him a great debt for his work. 

American casebooks on international law have been few. Freeman Snow 
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published a collection of cases in 1893, and it was succeeded by Dr. James 
Brown Scott’s collection, originally planned as a revision of Snow’s, in 1902. 
Twenty years later, Dr. Scott published a second collection which took ac- 
count of developments during the World War. Lawrence B. Evans’ collec- 
tion, first published in 1917, and revised in 1922, was not well adapted for 
use in law schools; nor did Stowell’s and Munro’s /nternational Cases, pub- 
lished in 1916, give the emphasis needed for law students. The English case- 
books, of which Pitt Cobbett’s Leading Cases, first published in 1885, is the 
best, are likewise not adapted for American use. American law schools have 
been influenced by this lack of satisfactory material in their reluctance to 
give adequate attention to the subject; but with the appearance of Dickinson’s 
and other casebooks, they no longer have excuse for leaving this important 
branch of law to instruction in the colleges, by faculties of arts and science. 

Mr. Dickinson’s book contains cases, treaties, constitutions, statutes, and 
excerpts from treatises and articles in periodicals. The usefulness of the 
excerpts, at any rate for law students, seems to the writer doubtful. A stu- 
dent accustomed to handling judgments and opinions of courts does not 
willingly turn to treatises for materials to be analyzed. Possibly more of the 
excerpts might have been put into footnotes. The cases are admirably 
selected and well edited; perhaps more cases in international tribunals should 
have been included, but the difficulties in using them are obvious; and more 
cases from national courts outside the United States and the British Empire 
could have been selected, though this limitation is indicated by the title of 
the volume, and the problem of translations is not easily met. The treaties 
used are scant, too largely those to which the United States is a party, and 
the collection does not sufficiently emphasize the great volume of recent 
international legislation. The excerpts from national legislation are varied 
and useful. The footnotes are extremely valuable, especially to a practitioner; 
from a student’s viewpoint, perhaps fewer references to treatises would have 
sufficed. 

Chapter I is devoted, somewhat conventionally, to the “ Nature and 
Authority of the Law of Nations.” The reviewer does not find this material 
useful at the beginning of a course on international law, given for law stu- 
dents. He would prefer it to come at the end, rather than at the beginning; 
and at the end of a year’s course he finds it unnecessary. Chapter II on 
“Persons in the Law of Nations” is well arranged; but it may be ques- 
tioned whether any purpose is to be served by the use of the word “ persons,” 
a term borrowed from municipal law; it may detract from emphasis on inter- 
national law as applicable to members of a community of nations; the word 
“ state ” seems both more apt and more simple. Such sub-titles as “ the recog- 
nition of international persons ” tend to give an abstract significance to the 
relations of states. The section on limitations upon the legal capacity of 
international persons seems to include many things which are not real limita- 
tions on state capacity in international law. Chapter III on “ Nationality ” 
is excellent, though it might have been improved by division into more sec- 
tions; section 3 of this chapter, dealing with jurisdiction of nationals, might 
more conveniently for teaching purposes, be placed under a chapter on ju- 
risdiction. Chapter IV on “ Territorial Authority ” seems to the reviewer too 
large in scope; acquisition of territory and the exercise of territorial jurisdic- 
tion might have been set more apart. The section on “ authority in the air” 
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deals, unfortunately, mainly with national law; there is not yet enough mate- 
rial in international law, apart from the numerous treaties, to warrant the 
subject’s being dealt with separately. In Chapter V on “ Authority on the 
Seas,” it is doubtful whether Regina v. Keyn' is worth the twenty-five pages 
given to it, and the Lotus Case ? is strangely omitted from this chapter, though 
it is included elsewhere.* Indeed, the organization of Chapter V, Chapter VI 
on “ Jurisdictional Immunities,” and Chapter VII on “ Jurisdiction of Crime 
and the Extradition of Fugitives,” seems to place the materials out of the 
order in which the reviewer would like to use them. It would seem that a 
single chapter on jurisdiction would have greater pedagogical advantages. 
Chapter VIII on “ Protection of the Interests of Foreign States ” represents 
a departure, and the title does not seem a very happy one for the materials 
included. A section on security of foreign states deals with some of the 
obligations of neutral states, and this is the only part of the collection which 
deals with the subjects of war and neutrality; a first section on nationals of 
foreign states deals with the protection of aliens; and a second section on 
the same subject deals with international responsibility, to which too little 
space seems to be devoted. Chapter IX on “Succession” includes much 
material which concerns private rather than public international law. Chap- 
ter X on “ Treaties ” is admirable, though the section on definition and clas- 
sification seems to serve little purpose, and the section on capacity to make 
treaties deals largely with American constitutional law. Unfortunately, 
Karnuth v. United States ex rel. Albro,* was decided too late to be included. 

These comments on the organization of the volume do not minimize the 
writer’s appreciation of the splendid job which the editor has done. Analysis 
and arrangement must be made by each teacher for himself, and what suits 
one may be wholly awry in the hands of another. It is a difficult task to find 
many of the materials which relate to the law of nations, and even more diffi- 
cult to separate those which relate to the public as distinguished from the 
private law; but Mr. Dickinson has performed these tasks masterfully. At 
the same time, he has given a welcome emphasis to the relations of states in 
time of peace; for much of the so-called law of war lies wholly outside the 
range of most lawyers’ activities. The reviewer misses an emphasis on the 
position of states as members of the society of nations, and he would hope 
that in another edition more attention might be given to the organization of 
that society. But any disappointment on that score is completely outweighed 
by the delight with which he greets this new companion in his labors, and by 
the thought that it will help to put the teaching of international law in 
America on a sounder basis than it has ever been before. 


O. Hupson. 
Harvard Law School. 


CASES ON INTERNATIONAL LAw. By Manley O. Hudson. St. Paul: West Pub- 
lishing Co. 1929. pp. xxxv, 1538. $6.50. 


This volume covering the field of international law is almost too large for 
convenient use, containing more than fifteen hundred pages; but has enabled 


1 2 Ex. D. 63 (1876). 3 P. 656. 
2 P. C. I. J. Publ., Ser. A, No. 9. * 279 U. S. 231 (1929). 


1328 HARVARD LAW REVIEW 


the editor to present a more inclusive collection of cases than any previously 
made. The index is adequate and in addition to the table of cases and table 
of treaties there is a suggested library of International Law which should be 
most useful to the law schools and bar associations throughout the country. 

The volume is intended primarily for law students and its entire structure 
suggests a teacher to select and expound. Hence the editorial notes are 
meager and restrained. In this respect it follows the conventional lines of the 
law school casebook and is of less value to the practitioner who would find 
of greater use volumes of leading cases annotated. Lawrence B. Evans in his 
collection of leading cases on international law adopted the plan of adding at 
the end of each section a “note” of comment and suggestion usually con- 
taining additional references. Such a series of notes from thc master hand 
of Dr. Hudson would have been most welcome to one seeking an authoritative 
summary of the decisions, but might have seriously offended the rigid con- 
vention of modern casebooks which often seem designed to lose the student 
in a bewildering maze of decisions so that he may learn to find his own 
way out. 

It would be difficult to speak too highly of the material which Dr. Hudson 
has selected for this volume. This was to be expected from one who for years 
has been so conscientious in assembling with care and accuracy valuable 
source material, editing it with a fine scholarship, and thus making it available 
to teachers and students. In this volume he has fully accomplished his pur- 
pose, for the selections reflect the extraordinary development and extension 
of international law during recent years. They also reflect the change in em- 
phasis which now characterizes both the teaching and the application of inter- 
national law. The principles and practices governing the processes of peace 
in a world increasingly closely knit are rapidly displacing the former interest 
in the laws of war on land and sea. A revolutionary change is taking place in 
the mental attitude of all peoples toward war. It is proving to be far more 
than the reaction which has normally followed a period of intense military 
effort. All the evidence indicates that this era in which we live marks one of 
those rare fundamental changes in the outlook and the aims of mankind —a 
change which is certain to find concrete expression in international life and 
conduct. The striking feature of Dr. Hudson’s volume is that in making this 
selection he has been governed by his recognition of this significant contempo- 
rary fact and has revealed the part which international law is destined to play 
in another triumph of the reason of mankind. 

S. Morris. 

Philadelphia, Pennsylvania. 


Tue Law or UNFAIR COMPETITION AND TRADE Marks. By Harry D. Nims. 
Third edition. New York: Baker-Voorhis & Co. 1929. pp. cliv, 1293. 


The third edition of this useful book is very welcome. Much has hap- 
pened since the publication of the second edition in 1917, and the text and 
footnotes have .been much enlarged with the addition of several sections on 
new topics. The general method continues that of previous editions. The 
statement of the facts of decisions is full and informative, and the discussion 
of underlying problems, although not quite so frequent as one would wish, is 


? 
3 
“ 
3 
4 
é \ 
j 


BOOK REVIEWS 1329 


notable for its common sense and awareness of business conditions. More 
references to non-legal sources of information would be desirable. 

The book is almost entirely devoted to the law of unfair competition and 
related topics as it has been developed in civil suits. In recent years two new 
factors of a different sort have begun to mold legal conceptions of unfair 
trade. First, the Federal Trade Commission Act of 1914 establishes an ad- 
ministrative body with power to prevent persons “ from using unfair methods 
of competition in commerce.” ! This statute makes it possible for the courts 
to terminate forms of deception of the public which have been held outside 
the scope of civil litigation, since no sufficient injury to any specific competitor 
was shown.” In addition, the conception of unfair practices in civil suits is 
likely to be widened by the interpretation which this phrase receives from 
the Commission, as well as by judicial construction of the Sherman Act and 
the Clayton Act. The extension of unfair competition beyond the familiar 
tort of passing off, which Mr. Nims much favors, is likely to be facilitated by 
the fact that other undesirable forms of competition are meeting judicial con- 
demnation under these various statutes. Secondly, a large number of state 
statutes are making it criminal to distribute false advertising or place mis- 
leading labels upon goods. The so-called “ Printers’ Ink Statute ” has been 
adopted in many states, and there is much additional legislation for particular 
kinds of goods. These statutes are also likely to affect civil suits between 
business men. Even if the violation of a false advertising statute does not 
give a competitor the right to an injunction,‘ such a statute will indirectly 
widen the definition of unfair competition. On the other hand, the possibility 
of public checks on objectionable practices will sometimes make it unneces- 
sary to enlarge private relief. For instance, the clean hands doctrine which 
Mr. Nims would change because it permits two deceptions of the public,® be- 
comes less undesirable if the Federal Trade Commission can order both com- 
petitors to cease their misleading practices. These two new legal forces do not 
receive much attention in this book. Only two references to the Federal 
Trade Commission appear in the index, and the Printers’ Ink Statute receives 
only a brief mention, without citation of the legislation except in New York.® 
This is odd, since Mr. Nims deserves much of the credit for the enactment of 
the Printers’ Ink Statute. 

The two most interesting problems in the field of unfair competition at the 
present time involve the meaning of “ unfair” and the possible substitution 
of a new word for “ competition.” Mr. Nims devotes considerable space to 
both these problems. 

As to the first, business conditions reveal many types of unfair dealing be- 
tween competitors besides the practice of passing off the defendant’s goods as 


1 38 Stat. 719 (1914), 15 U.S. C. § 45 (1926). 

2 American Washboard Co. v. Saginaw Mfg. Co., 103 Fed. 281 (C. C. A. 6th, 
1900) ; Mosler Safe Co. v. Ely-Norris Safe Co., 273 U. S. 132 (1927), noted below 
in (1926) 39 Harv. L. Rev. 518; cf. Federal Trade Comm. v. Winsted Hosiery Co., 
258 U.S. 483 (1922). 

3 See Handler, False and Misleading Advertising (1929) 39 YALE L. J. 22; Legis- 
lation (1930) 43 Harv. L. REv. 945. 

4 Goldsmith v. Jewish Press Pub. Co., 118 Misc. 789, 195 N. Y. Supp. 37 (1922). 
But see Handler, supra note 2, at 42 n. 58; Note (1929) 42 Harv. L. REv. 693. 
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the plaintiff’s. The courts are beginning to take notice of this fact, although 
they do not grant relief so freely as Mr. Nims wishes. The Associated Press 
case 7 indicates the possibilities of new causes of action, but it is not yet safe 
to interpret this decision as clearing the way for relief against all kinds of 
unfairness. The recent refusal in the Second Circuit to enjoin the imitation 
of patterns of silks ® shows that the Associated Press case may be limited to 
its precise facts. The reviewer shares the author’s belief that passing off is 
not the only actionable kind of unfair competition, but at the same time won- 
ders whether Mr. Nims is not a little too favorable to the plaintiff’s side in 
some of these new situations. Even when the court finds the defendant un- 
fair, it has to consider some important reasons which may lead it to refuse 
relief. These have been ably pointed out by Professor Kocourek.® For ex- 
ample, the statutory protection given to a patent or a copyright is limited in 
time; but when a trademark or secondary use or other non-statutory right 
is held entitled to legal protection, the result is the creation of a perpetual 
monopoly in the plaintiff. Even the limited monopolies created by the legis- 
lature have been carefully defined by the statutes. It is only natural there- 
fore that judges should hesitate to create new and unlimited monopolies whose 
boundaries will have to be worked out over a long period of time by the slow 
process of judicial exclusion and inclusion. Thus, although the defendant in 
the silk patterns case would be considered unfair by present ethical standards, 
the court may have been wise to leave the protection of the plaintiff’s business 
interests to future legislative determination. Moreover, ethical unfairness is 
often a subject of disagreement, and does not always furnish a satisfactory 
standard for judicial relief. The imitation of a trademark is actionable when 
the defendant did not know of the plaintiff’s mark, so that the defendant’s 
fairness is no defense. On the other hand, much of the world’s progress is 
accomplished through some use of the work of predecessors. A dwarf stand- 
ing on the shoulders of a giant can see farther than the giant himself. It is 
often hard to say whether such appropriation of others’ ideas is unfair or not, 
but the public gain from such use has to be considered as well as the de- 
fendant’s profit. The courts may hesitate to deprive the public of this pos- 
sibility of progress except in situations which have been definitely standard- 
ized by legislation or by a long series of judicial decisions. The dangers of a 
lack of such judicial caution are neatly illustrated by Rushmore v. Manhattan 
Screw & Stamping Works,.° which gave relief against an unfair defendant in 
a situation whose limits are difficult to define, and where the public has much 
to gain from free opportunities of imitation. It is significant that the judges 
in the Second Circuit have not been anxious to follow this decision. 

The second problem, whether there can be unfair competition without com- 
petition, has become much more acute since Mr. Nims’s previous edition. The 
Vogue hat case 14 and other decisions have gone so far in protecting trade- 
marks and trade names against use on non-competing products that it may 
eventually be necessary to replace the phrase “ unfair competition ” by some 


7 International News Service v. The Associated Press, 248 U. S. 215 (1918). 
8 Cheney Bros. v. Doris Silk Corp., 35 F.(2d) 279 (C. C. A. 2d, 1929), certiorari 
denied, 50 Sup. Ct. 245 (1930), (1929) 43 Harv. L. Rev. 330. 

® Note (1919) 13 Itz. L. Rev. 708. 

10 163 Fed. 939 (C. C. A. 2d, 1908). 

11 Vogue Co. v. Thompson-Hudson Co., 300 Fed. 509 (C. C. A. 6th, 1924) ; see 


Note (1925) 38 Harv. L. Rev. 370. 


? > 
4 
. 


BOOK REVIEWS 1331 


other term like “unfair trade.” This development receives the approval of 
the author, and he would also like a mark or a name to be protected against 
imitation on the same article outside the geographical area of competition. In 
this respect the judicial advance has been much less rapid. Even a federal 
registered trademark is not entitled to nation-wide protection in the absence 
of nation-wide use by the registrant.‘ Mr. Nims would presumably favor 
legislation to change this rule. At the same time he wishes Congress to make 
it mandatory for everyone using a trademark in interstate commerce to 
register it.1* Such compulsory registration would be rather ineffective unless 
the unregistered trademark were deprived of protection in state courts. The- 
power of Congress to impose such a sanction raises interesting constitutional 
difficulties on which the opinion of the author would be welcome. 

Space does not permit the discussion of many other problems suggested by 
the author. It is sufficient to say that any person practising or writing in the 
field of unfair competition will profit by this new edition of Mr. Nims’s book. 


ZECHARIAH CHAFEE, JR. 
Harvard Law School. 


ANGLO-SAxon Wixts. Edited with translation and notes by Dorothy White- 
lock. (Cambridge Studies in English Legal History; edited by Harold 
Dexter Hazeltine). Cambridge: The University Press. 1930. pp. xlviii, 
244. 15S. 

Miss Whitelock has set an admirable example of patient and learned editing. 
Carefully verified texts are faithfully translated and accompanied by notes 
which bring the resources of philology, topography, and general history to bear 
upon the problems contained in them, and all this without pedantry or over- 
elaboration. The documents are full of varied interest for the student of 
social, religious, and economic conditions, and so it is rather a pity that the 
few remaining extant wills were not included; as it stands, the present volume 
is not quite a complete collection. 

The forty pages of introduction by Professor Hazeltine are of great interest 
to the historian of English law. Anglo-Saxon legal history has long been under 
German occupation, and so a special value attaches to a summary of recent 
developments in this irredenta of legal history where Professor Chadwick’s 
pupils are beginning to become conspicuous travelers. Professor Hazeltine’s 
essay is the only attempt in recent years by a common law lawyer to place the 
Anglo-Saxon will within the larger setting of Germanic law. He observes that 
these documents never contain at one time all the characteristics of the 
modern will; they belong rather to the large and ancient class of “ gifts,” 
which in turn is an uncertain mingling of conveyance and contract. In the 
German-Italian-Russian controversy over the nature of the Anglo-Saxon 
charter, he holds (with Brandileone) that the charter was evidential, and not 
dispositive, as Brunner maintained. So also with the wills here collected; 
they are merely notitia of oral and formal transactions whose legal effect was 
not derived from the writing. The delivery of the parchment was a traditio 


12 United States Printing & Lithograph Co. v. Griggs, Cooper & Co., 279 U. S. 
156 (1929). This decision came too late for citation by Mr. Nims. 
18 v. 
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per cartam, Germanic in spirit, and not the Romanistic traditio cartae. More- 
over, they are promissory in character, for the donee, it would appear, has to 
depend upon a conveyance after the donor’s death for his real right. Nor is it 
clear that the Anglo-Saxon will was a truly unilateral act, for the constant 
mention of spiritual benefits from donees, lay as well as ecclesiastical, suggests 
the counter-gift which is prominent in some Germanic customs, notably the 
Lombardic. It is surmised that numerous forms and symbols were necessary 
to convert the oral declaration of wishes into a legally binding act and to 
subject the donor and his property to Haftung instead of merely Schuld. 
Professor Hazeltine’s exposition is all the more impressive since his familiarity 
with these speculations is accompanied by the convicton that “the Anglo- 
Saxons themselves do not seem to have had any theory. .. . It is only men 
of later ages, trying to penetrate into the mind and custom of the Anglo- 
Saxons, who have been concerned to frame theories.” 1 This prudent warning 
is particularly timely in studying such remote and obscure periods as the 
Anglo-Saxon age. 


THEODORE F. T. PLUCKNETT. 


Harvard Law School. 


500 Crrminat Careers. By Sheldon Glueck and Eleanor T. Glueck. New 
York: Aitred A. Knopf. 1930. pp. xxvii, 365. $5.00. 


Do reformatories “reform”? Plenty of answers have been given to this 
question, especially by the reformatories, which have claimed ratios of success 
ranging somewhere around 70 or 80 per cent. But these ratios are called into 
question because of obvious defects in method of counting “ successes.” For 
one thing, an insufficient length of time is allowed after the delinquent is dis- 
charged from the reformatory to show what he really will do when thrown 
upon his own responsibility; for another, insufficient information is gathered 
to show whether the discharged man is a success or not. 

The authors of 500 Criminal Careers, in their study of a group discharged 
from one reformatory, have faced with determination the difficulties in- 
volved in avoiding these defects and have shown a ratio of about 80 per cent 
— not of successes, but of failures for the group studied. What is the meaning 
of this high percentage of failures? Is it representative of other groups and 
other reformatories? To what extent is it due to defects in the human ma- 
terial handled, and to what extent to the methods of the reformatory? These 
are obvious questions, but before looking for their answers in the pages of 
this bulky study a word should be said about the methods followed, to de- 
termine how much confidence we may place in the results. 

To anyone interested in methods of social research this study is a real de- 
light, because it was carried on thoroughly, carefully, and with a clear ap- 
preciation of pitfalls. The authors chose as the group for study all prisoners 
released from the Massachusetts Reformatory at Concord whose sentences 
expired in 1921 and 1922. This gave an unselected group of 510 men. The 
study itself was carried on during 1926-27, which gave a five-year period 
after discharge to show what the delinquent had gained from his freedom. 
Even to find these men offered a tremendous difficulty. That at the end 
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of the search only 27 of the 510 were entirely unaccounted for was an 
achievement. Getting in contact with the men without causing them em- 
barrassment because of their former stay in the reformatory, and getting 
from them the information desired, was a matter requiring the greatest tact 
and ingenuity. The information gained, not simply from the men, but from 
all sorts of documentary sources, covered the entire period of the men’s 
lives — their family background, their own pre-reformatory experience, their 
experiences under and after reformatory care. 

For 422 cases the information gained was complete enough to justify 
judgment as to success or failure at the end of the five-year period. Of 
these, 89 (21 per cent) were in the “success” category, by which the au- 
thors mean “no police, court or prison record, except for occasional tech- 
nical automobile violations, no dishonorable discharge or desertion from the 
army or navy, no commission of criminal acts, even though no arrest or 
prosecution follows.” + 

This may seem a severe standard, and may account for the low percentage 
of successes. But the authors point out that the number excluded from the 
“success” class because of petty offenses for which they had not been ar- 
rested was very small indeed. If one may count the “minor offences not 
officially known ” 2 as belonging in that class, there were 25 of these cases, 
which, if they had been included as “ successes,” would have raised the per- 
centage to 27. This indicates how important it is to know what is meant by 
“ success ” in evaluating statistics of success and failure. 

Now, why the high rate of failure for this group? What does the study 
show about the kind of human material worked with? The statistical tabu- 
lations and correlations give a reasonably approximate measurement as a 
basis for judgment. Relating pre-reformatory factors to post-parole suc- 
cess, it is seen that a number of circumstances, most of which seem to mark 
off the group from the general population, have very little or nothing to do 
with continuance or non-continuance in criminality — that is to say, “ suc- 
cess” or “ failure” in the meaning of the authors. For the family back- 
ground these are criminal record in the family, economic status, occupation 
and education of the parents, broken home, nativity, size of family. In short, 
none of the family factors noted has a significant relation to success. A long 
list of factors in the pre-reformatory life of the individual is also unrelated 
to future success or failure, however they may be associated with first en- 
trance into crime. These include nativity, age at leaving home, vicious habits 
and associates, non-participation in organized club life, wandering about, re- 
ligious faith, church attendance, educational retardation, age at beginning 
work, type of work, use of leisure. It seems then that general social factors, 
such as are named, have little relevance. Again, age at commitment to the 
reformatory, or grade of intelligence found when the delinquent enters, seem 
not to have anything to do with success or failure. 

An appreciable connection is found, however, in the degree with which 
the delinquent met his economic obligations before coming to the reforma- 
tory, and in the seriousness and extent of his previous criminal experiences. 
A considerable correlation with success and failure is found for only one 
factor in the individual’s life; that is, whether his work habits were “ good,” 
“ fair ” or “ poor,” as defined by the authors. 


1 P, 188. 2 Appendix E, at 359. 
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Now we come to the point where we may look for factors in the result 
which may be attributable to the reformatory, that is, to the period within 
the reformatory and during parole. Let us first clear away the personal 
factors. Practically all of them were accounted for during the pre-reforma- 
tory period, but it is found that being a “ good worker” in the reformatory, 
according to reformatory judgment, has no relation to success or failure. 
An appreciable but not high correlation is shown between extent and severity 
of violations of rules and offenses committed and ultimate success or failure. 
As to what the reformatory does, little or no statistical material is afforded. 
Some of the tabulations arouse curiosity, and give a hint of possibilities. 
One table shows that variations in the number of occupational try-outs — 
shifts in occupation to try to fit the capacities of the delinquent — had no 
relation to ultimate success or failure. But there is no reason why the num- 
ber itself should have meaning, unless related to the capacities of the persons 
dealt with. Length of time in the reformatory and length of time on parole 
have no connection with success or failure. As success and failure depend 
much more on the depth of a habit than on the seriousness of the offense for 
which the person was committed to the reformatory, it would seem that length 
of time in the reformatory and on parole would have an effect in breaking a 
habit if the reformatory and the parole officers were doing something toward 
solving that problem. What part the parole officer plays in the future suc- 
cess of his charge is indicated by the fact that it makes no appreciable differ- 
ence with success or failure whether the paroled person is under supervision 
or not, whether he has received many visits or few, or which officer has charge 
of him. It was found that one particular parole officer did have a larger pro- 
portion of successes to his credit than the others, but not enough to make an 
appreciable dent in the statistics. Incidentally, it was noted that a very small 
proportion of the jobs obtained by the discharged delinquents were found by 
the parole officers. Considering the importance shown to be attached to the 
occupation factor, and the difficulty found by the discharged person in secur- 
ing a job, due to the attitude of the community, it would seem that here is a 
promising avenue for improving the parole officer’s work. 

The authors have given a full description of the methods of the reforma- 
tory, and have made recommendations which indicate, reasonably enough, 
what changes might be expected to improve its effectiveness, or perhaps give 
it some effectiveness; for, without a comparative study of other methods of 
dealing with the same material, we can not be sure but that the twenty per 
cent of successes were such by their own natural development, without part 
or lot in it by the reformatory. 

The part of the study which will cause the most controversy, perhaps, is the 
chapter on Predictability in the Administration of Criminal Justice. Com- 
bining percentages of success and of failure for the most important factors in 
this study, the authors have constructed predictability tables showing the 
chances of success at given total scores at the close of the pre-reformatory 


- period, of the reformatory period, the parole period, and the post-parole pe- 


riod, as shown by the 422 cases for which information was available. These 
tables are offered as a suggestion of a method useful to judges and parole 
officials in determining what decisions to make at these various points. An 
adequate discussion of the principles involved in the use of such tables for 
judgment of individual cases would call for another review, and perhaps it is 
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not necessary to discuss it now, as the authors disclaim any desire to see these 
tables adopted “ in the courts of Massachusetts or elsewhere tomorrow.” It 
may be pointed out, however, that these particular tables are based upon the 
nature and experiences of, and methods used in dealing with, only 422 people, 
at one period, from one institution; that they will hold good only so long as 
people and methods are the same; that a statistical average is a good way to 
get a picture of a group, but a poor basis for individual treatment; that, finally, 
if the judge had these tables before him even under present conditions with 
every circumstance the same, how would he know what to do with these vari- 
ous grades of success and non-success, except to clap into everlasting confine- 
ment those few who had no chances of success at all? 

It is plain that again, in this study, excellent as it is, we have a considerable 
contribution to diagnosis, but a slight contribution to treatment. This is the 
great lack in our social studies today. The accumulation of diagnostic facts 
has heaped up far beyond any use we are making of them. It seems time to 
begin to turn serious attention to study and experimentation along the dine of 
treatment. 

Kate HoLiapAy CLAGHORN. 

New York City. 


INTERNATIONALE ZUSTANDIGKEIT. By Robert Neuner. Berlin: J. Ben- 
sheimer. 1929. p. 54. 


This treatise forms part of a series of monographs on civil procedure being 
edited by Professors Kisch, Mendelssohn, Bartholdy, and Pagenstecher. The 
author has attacked a problem which, during the last decade, has found no 
adequate treatment in German legal literature. Internationale Zustindigkeit, 
in literal translation, means “ international jurisdiction,” but the phrase might 
more properly be translated “ national jurisdiction,” a term the equivalent 
of which, it would seem to the reviewer, would also be preferable in Germany. 
The term concerns the question whether a state as such (or rather its organs 
in its name) is competent to pass judgment in matters which on the Con- 
tinent are reserved to ordinary private law courts. The practical importance 
of this conception becomes especially relevant whenever, despite the presence 
of local jurisdiction, “the lack of national jurisdiction divests the court in 
which the suit was filed of its power to decide, or when, though the jurisdic- 
tion of no particular court of a state is established, such jurisdiction lies with 
the courts of the state as a whole.”2 The term used by Neuner, although 
undoubtedly one with which American and English lawyers are familiar, has 
so far not been employed in official German legal terminology, chiefly because 
the problems involved are only implicitly touched upon in the relevant 
German codes.* 

Neuner regards, with a few exceptions,‘ the jurisdictional rules which form 
the subject of his book as belonging to the sphere of municipal, not inter- 


1 Von Bar, Zitelmann, Hellwig, Kleinfeller, whom the author cites (p. 1), 
can hardly be regarded as more than mere forerunners in this field. 
2P.1 


8 Ci. German Cope or Crvit Procepure §§ 18-20, 328, par. 1, 606; GERMAN 
KOoNKURSORDNUNG § 280. 
4 E.g., extraterritoriality. 
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national, law. He distinguishes between two kinds of power, that of render- 
ing a decision and that of recognizing foreign decisions as being issued by a 
competent court. He is, however, fully aware of the fact that while the 
subject is as yet one which is almost exclusively left to municipal law, it is 
inherently an international problem which ought to be dealt with as much 
and as soon as possible by international law. It is interesting to note that 
from this postulate he derives the theory that even under municipal law these 
powers should be exercised in conformity with what should be the standard 
of international legislation. He adds a plea for the avoidance of renvoi in 
this field, a plea which to students familiar with the difficulties of courts con- 
cerned with problems of renvoi would seem dictated by a practical under- 
standing of the situation.® 

In general Neuner recommends domicil as the best test of a national juris- 
diction. With the possible exception of suits involving domestic relations,*® 
he regards this as the most satisfactory point of contact, without, however, 
overlogking the fact that there is no internationally valid definition of domicil. 
Apart from domicil, he would recognize as the chief basis for the assumption 
of a national jurisdiction voluntary subjection and the forum rei sitae.* 

For Germany and Austria in particular the author arrives at the conclusion 
that for municipal courts national jurisdiction exists whenever local jurisdic- 
tion is given. He does not, however, intend to generalize and apply such a 
rule to all other countries. 

It is not possible within the scope of a brief review to discuss adequately 
the scholarly treatment which the author devotes to the theoretical founda- 
tions of his entire subject. His searching and illuminating study will cer- 
tainly be of value and interest to students of procedure and comparative law 
both in Germany and in this country. 

Ernst H. FEILCHENFELD. 
Harvard Law School. 
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FAMous SPEECHES BY EMINENT AMERICAN STATESMEN. By Frederick C. 
Hicks. St. Paul: West Publishing Company. 1929. pp. 990. $5.00. 


Professor Hicks has employed a thousand pages to print the speeches of 
public officials or more or less prominent citizens upon more or less crucial 
occasions. He runs the gamut from Mr. Seward’s famous “ Higher Law than 
the Constitution ” speech made in the Senate in 1850 to the address by Presi- 
dent Hoover last year to the Associated Press on the subject of law enforce- 
ment. Several of the speeches are not “ famous ” and many of the speakers 
are not “eminent American statesmen.” Professor Hicks might well have 
omitted perhaps a hundred pages from his large volume. Even with such 
elision, however, there would still be left between eight and nine hundred 
pages constituting a valuable review of highly important phases of American 
history for the last eighty years. The book is more valuable to a man who 


5 Pp. 15, 16. © Pp. 24, 25. * F..28, 
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wishes to know something about his country than to’a man who wishes to 
learn something about public speaking. Even the ambitious student of public 
speaking, however, can learn a lesson in this book by observing that the least 
effective speeches in the collection are those laboriously embellished with 
poetical quotations and that the most effective ones are simple and direct 


Tue Law or Persons AND Domestic RELATIONS. By Epaphroditus Peck. 
Third edition. Chicago: Callaghan & Co. 1930. pp. Ixxii, 481. $4.50. 


Few noticeable changes are to be found in this edition over the previous 
one in 1920. The bulk of the volume has increased but slightly and the author 
has retained the same sectional divisions. Since its first appearance in 1913, 
Peck on Domestic Relations has been recognized as a brief but useful ele- 
mentary text within its field. It covers the general subjects of Infancy, 
Insane and Incompetent Persons, Aliens, and the relations of Husband and 
Wife, Parent and Child, and Guardian and Ward. 


LecAL AsPEcTsS OF COMMERCIAL LETTERS oF CREDIT. By Herman N. Finkel- 
stein. New York: Columbia University Press. 1930. pp. xxviii, 390. 
$7.50. 


Considerably more than one-third of this volume is consumed with a dis- 
cussion of forms of action and the measure of damages, general topics neither 
of which is peculiar to the subject at hand. With additional pages of his- 
torical matter, nearly one-half of the volume is accounted for. Outside of 
rather well-developed chapters on conditions and on the relation between 


letters of credit and the sales contract little material of novel value is to be 
found in the book. 


VOLKERBUND UND STAATSSOUVERANITAT. By Wilhelm F. Schubert. Berlin. 
Carl Heymanns Verlag. 1929. pp. vii, 128. RM 8. 


The conflict between the sovereignty of individual states and the desire for 
concerted action by the states of the world is one of the focal points in the 
present development of international law. This book, by a long-time member 
of the secretariat of the League of Nations, traces the development of the 
dogma of sovereignty and points out the necessity for a revaluation of it in 
the light of the present economic life and organization of states. The author 
finds in the dogma of sovereignty the greatest hindrance to the development 
of the League and of more peaceful relations among the nations; he sees it as 


outworn and anachronistic — destined to be gradually undermined by the 
work of the League. 
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DER ENGLISCHE STAAT DER GEGENWART UND DAS BRITISCHE WELTREICH. By 
Otto Koellreutter. Breslau: Ferdinand Hirt. 

DEVELOPMENT OF AMERICAN PoriticAL THoucHT, THE. By William S. 

Carpenter. Princeton: Princeton University Press. 
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EDUCATION AND INTERNATIONAL RELATIONS. By Daniel A. Prescott. Cam- 


bridge: Harvard University Press. 
INTERNATIONAL MANDATES, THE. By Aaron M. Margalith. Baltimore: The 


Johns Hopkins Press. 
Law oF InsuRANCE. By William R. Vance. St. Paul. West Publishing Co. 


Les ETRANGERS ET LA PropritTE COMMERCIALE. By Charles E. Ronsseray. 
Paris: Librairie de Jurisprudence Ancienne & Moderne. 

Notes ON Hire Purcuase Law. By C. Gordon Jones and Reginald Proud- 
foot. London: Butterworth & Co. 

REvIVAL oF NaturAL Law Concepts, THE. By Charles Grove Haines. 
Cambridge: Harvard University Press. 
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ADVERTISEMENTS 


THE IMMIGRATION LAWS OF 
THE UNITED STATES 


By Arthur E. Cook and John J. Hagerty 


A practical treatise written by experts 
familiar with every phase of the law and 
of the practical questions arising under it. 
It not only compiles all of the federal 
immigration laws and executive orders 
affecting aliens, but its lucid explanatory 
text makes clear the processes for the 
admission of aliens, their rights while 
here and the procedure for their deporta- 
tion. 


One Volume $6.00 delivered 


DIGEST OF THE UNITED STATES 

COURT OF CLAIMS 

By Harry N. Stull, 

an Attache of the Court 
Digesting every Case decided from the 
creation of the court in 1855 to date — 
Vols. 1 to 64 of the Court of Claims Re- 
ports with stautes and rules of procedure 
and a complete table of cases. Kept to 
date by pocket supplements as the need 


One Volume 


$26.00 delivered 


MALOY 
LEGAL ANATOMY AND SURGERY 


By BERNARD S. MALOY, M.D. 


With introductions by Dean John H. Wigmore, 
author of Wigmore on Evidence 
and 
Dr. W. A. Newman Dorland, 
author of Dorland’s American Medical Dictionary. 


A complete and scientifically accurate presentation of human anatomy and 
surgery in nontechnical language prepared to meet the peculiar needs of the legal 
profession by an expert familiar with their requirements. 

It will be of special value to lawyers engaged in the trial of cases involving 
personal i injuries, accident and life insurance claims, compensation under the work- 
men’s compensation acts, malpractice, homicide or abortion cases and criminal 
prosecutions involving injury to the human body. 


One Volume 


113 Illustrations 


$15.00 delivered 


REAL COVENANTS AND OTHER 
INTERESTS WHICH “RUN 
WITH LAND” 


By Dean Charles E. Clark, Yale University 


This book deals with portions of real 
property law that are particularly 
troublesome and clarifies and aids in 
their understanding. The interests con- 
sidered are real property licenses, ease- 
ments with special reference to easements 
in gross, profits a prendre, covenants run- 
ning with the land, party wall agree- 
ments, equitable restrictions and rents. 


One Volume $3.50 delivered 


STUDIES IN THE LAW OF 
CORPORATION FINANCE 


By A. A. Berle, Jr., of the New York Bar 


An expert analysis of the most rapidly 
developing branch of the corporation 
law. 


These studies are on the live topics of 
corporate financing. You won’t find a 
legal discussion of these subjects, based 
on judicial precedents for the reason that 
corporation financing has moved faster 
than the courts. 


One Volume $3.50 delivered 
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COMPACT CODE 


A Handy Desk Book of 
the United States Laws j OT only $12 


Pamphlet Service for 1929 in- 
cluded without extra charge 


Text of The text of the laws is set forth just as they are found in 
the Laws the United States Code Annotated, which conforms exactly 
with the “‘Code of the Laws of the United States” adopted 


by Congress. 
Later Laws All Acts of Congress passed subsequent to the “Code of 
Added the Laws” have been inserted in their proper place under 


the authorized classification. In the “Compact Code” 
there is but one place to look for all laws down to the convening of Congress 


on December 3, 1928. 


Historical Valuable Historical and Explanatory Notes have been pro- 
and Other vided. These throw additional light on the text and in 
Notes many instances are essential to its complete understanding. 


Tables Reference tables are supplied which enable the user to 

find in the “Compact Code” laws cited from the old Re- 
vised Statutes, the Statutes at Large, the U.S. Compiled Statutes Anno- 
tated and Federal Statutes Annotated. There is also contained a Table of 
Acts Repealed, as well as parallel tables from the Judicial Code, the Criminal 


Code and the Bankruptcy Act of 1898. 


Index A complete subject-matter Index is also provided, under 
one alphabet, referring to the laws as contained in the Code, 
as well as all supplementary legislation of a general nature to December 3, 


1928. 
All the general laws of the U. S. down to date for $12.00 


MAIL THIS ORDER TO 


WEST PUBLISHING COMPANY, St. Paul, Minn. 
On acceptance of this order send “‘U. S. Code, Compact Edition,” one volume, bound 
in maroon Dupont Fabrikoid including 1929 Pamphlet Service at $12.00 delivered. 


Cash herewith 


[ ] Charge to my account 
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A Directory of Case-Books 


Advertisements of Case-Books, to occupy five lines or less, will be inserted in this Directory for $5.00 per year. 
If three or more case-books are advertised, the rate will be $4.00 per year. Advertisements for less than one year 
will be inserted at the rate of $1.00 per month, if cash accompanies the order. 


Administrative Law, Cases on, American Case-Book Series. By Ernst Freund, Professor of Law, University of 

Chicago. Second Edition. 745 pp., 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Admiralty, Cases on the Law of. By James Barr Ames, iate Dean of the Harvard Law School. Parts I-III 
in one volume, 8vo, cloth cut flush, pp. 341, $2.50. Harvard University Press, Cambridge, Mass. 

Admiralty, Cases on, American Case-Book Series. By George de Forest Lord, Lecturer on Admiralty Law, 
Columbia University, and George C. Sprague, Assistant Professor of Law, New York University. 868 
pages, 1 vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Agency (including Master and Servant), Cases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus 

- in Harvard University. Second Edition, 8vo, cloth, pp. xv + 1173, $6.00. Harvard University Press, 
Cambridge, Mass. } 

Agency (including Cases on Master and Servant), Cases on the Law of. By Ernest W. Huficut, late Professor 
of Law, in Cornell University. Third Edition, revised by Horace E. Whiteside; pp. xxv, 915; 353 cases, 
8vo, buckram, $6.50 net. Little, Brown, & Co., Publishers, Boston, Mass. 

Agency (including Cases on Master and Servant), Cases on, American Case-Book Series. By F. C. Goddard, 
Professor of Law, University of Michigan. Second Edition, 965 pages, 1 vol., price $5.50, buckram 
binding. West Publishing Company, St. Paul, Minn. 

Agency, Caseson. National Case-Book Series. By Floyd R. Mechem, of the University of Chicago. Second 
Edition, 1925, revised by Warren A. Seavey, Professor of Law in Harvard University. 845 pages, 1 vol., 
price $5.00, cloth binding. Callaghan & Company, Chicago, Illinois. 

American Case-Book Series. A series of one-volume case-books for class use in law schools, covering the 
following subjects: Administrative Law (Freund), Admiralty (Lord & Sprague), Agency (Goddard), 
Bankruptcy (Britton), Bills and Notes (Smith & Moore), Carriers (Green), Civil Procedure (Magill), Code 
Pleading (Throckmorton), Common-Law Pleading (Whittier), Conflict of Law (Lorenzen), Constitutional 
Law (Hall), Contracts (Corbin), Corporations (Richards), Criminal Law (Mikell), Criminal Procedure 
(Mikell), Damages (Crane), Domestic Relations (Madden), Equity (Cook), Evidence (Hinton), Federal 
Jurisdiction and Procedure (Medina), Insurance (Vance), International Law (Hudson), (Scott), Legal 
Ethics (Costigan), Mortgages (Parks), Partnership (Gilmore), Oil and Gas (Kulp), Property — Future 
Interests (Kales), (Powell), Property — Personal Property (Bigelow), Property — Rights in Lands (Bige- 
low), Property — Titles (Agiler), Property — Wills, Descent and Administration (Costigan), Public Utili- 

ties (Smith & Dowling), Quasi-Contract (Thurston), Sales (Woodward), Suretyship (Langmaid), Torts 
(Hepburn), Trade Regulation (Oliphant), Trial Practice (McBaine), Trusts (Costigan), West Publishing 
Company, St. Paul, Minn., Publishers. 

Appellate Court Practice, Cases on. National Case-Book Series. By Edson R. Sunderland, Professor of Law, 
University of Michigan. 573 pages. Price $5.50, cloth binding. Published by Callaghan & Company, 
Chicago, Illinois, in 1924. 

Bailments & Public Utilities, Caseson. National Case-Book Series. By Edwin C. Goddard, Professor of Law, 
University of Michigan. Second Edition, 1060 pages, 1 vol., price $6.00. Callaghan & Company, Chicago, 
Illinois. 

Bankruptcy, Cases on, American Case-Book Series. By William E. Britton, Professor of Law, University 
of Illinois. 769 pages, 1 vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Bankruptcy, Cases on the Law of. By Samuel Williston, Dane Professor of Law in Harvard University. 
Containing the Bankruptcy Acts of 1867 and 1898, and amendments of 1903, 1910 and 1926, together with 
cases on the law of bankruptcy, including fraudulent conveyances, with annotations. Second Edition, 
8vo, cloth. 648 pp., $5.00. Harvard University Press, Cambridge, Mass. 

Bankruptcy, Cases on. National Case-Book Series. By Evans Holbrook and Ralph W. Aigler, Professors of Law, 
University of Michigan. Second Edition, 1927, 661 pages, 1 vol., price $5.50, cloth binding. Callaghan 
& Company, Chicago, Illinois. 

Bills and Notes, Cases on. By Morton C. Campbell, Professor of Law in Harvard University. Published in 
1928, 1051 pp., $7.50. Amee Bros., 21 Brattle St., Cambridge, Mass. 

Bills and Notes, Cases on, American Case-Book Series. By Howard L. Smith, formerly Professor of Law, 
University oi Wisconsin and Underhill Moore, Professor of Law, Yale University. Second Edition, 847 pp., 1 

vol., price $5.50, buckram binding, West Publishing Co., St. Paul, Minn. 
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Bills and Notes, Caseson. National Case-Book Series. By William E. Britton, Professor of Law, University of 
Illinois. 938 pages, 1 vol., price $5.50, cloth binding. Published in 1923 by Callaghan & Company, Chi- 
cago, Illinois. 

Bills, Notes, and Cheques, Cases on the Law of. By Melville M. Bigelow, of the Boston University Law 
School. Second Edition, revised by Frank Leslie Simpson; pp. xiv, 511; 146 cases, 8vo, $5.00 met. Little, 
Brown, & Co., Publishers, Boston, Mass. 

Carriers, Cases on the Law of Bailments and. By Emlin McClain, Judge of the Iowa Supreme Court. New 
Third Edition, Enlarged, pp. xx, 1125; 316 cases, 8vo, buckram, $6.00 met. Little, Brown, & Co., Pub- 
lishers, Boston, Mass. 

Carriers, Cases on, American Case-Book Series. By Frederick Green, Professor of Law, University of Illinois. 
Second Edition, 829 pp., 1 volume, price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Civil Procedure, Cases on, American Case-Book Series. By Roswell Magill, Professor of Law, Columbia Uni- 
versity. 1 vol., 592 pages, buckram binding, price $5.00. West Publishing Company, St. Paul, Minn. 

Procedure, Cases on. By Austin Wakeman Scott, Story Professor of Law in Harvard University. Priee 
$5.00 met. Published in 1915, by the Editor, A. W. Scott, Langdell Hall, Cambridge, Mass. Supplement 
published in 1922, $0.50. 

Code Pleading, Caseson. National Case-Book Series. By Edsor R. Sunderland, Professor of Law, University 
of Michigan. 761 pages, 1 vol., price $4.50, cloth binding. Callaghan & Company, Chicago, Illinois. 

Code Pleading, Cases on, American Case-Book Series. By Archibald H. Throckmorton, Professor of Law, 
Western Reserve University. 1 vol., 912 pages, buckram binding, price $5.50. West Publishing Co., 
St. Paul, Minn. 

Code Pleading, Selected Caseson. National Case-Book Series. By Edward W. Hinton, Professor of Law, Uni- 
versity of Chicago. Second Edition, 1922. 690 pages, price $4.50, cloth binding. Callaghan & Company, 
Chicago, Illinois. 

Conflict of Laws, A Selection of Caseson. By Joseph H. Beale, Royall Professor of Law in Harvard University. 
Bound in 2 volumes (formerly issued in 3 volumes). Second Edition, 8vo, cloth, pp. 1689, $10,00. Harvard 
University Press, Cambridge, Mass. 

Conflict of Laws, A Shorter Selection of Cases on. Adapted to the use of schools which are unable to give 
to the course the time necessary for the longer collection. By Joseph H. Beale, Royall Professor of Law in 
Harvard University. Second Edition, 8vo, cloth, pp. 828, $6.00. Harvard University Press, Cambridge, Mass. 

Conflict of Laws, Cases on, American Case-Book Series. By Ernest G. Lorenzen, Professor of Law, Yale 
University. Second Edition. 1119 pages, 1 volume, price $6.00, buckram binding. West Publishing Co., 
St. Paul, Minn. 

Conflict of Laws, Cases on. National Case-Book Series. By Henry W. Humble, Professor of Law. Second 
Edition. 785 pages, 1 vol., price $5.50, cloth binding. Published by Callaghan & Company, Chicago, 
Illinois, in 1929. 

Constitutional Law, Cases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus in Harvard 
University. 8vo, cloth, pp. xxxii + 1068, $6.00. (Book I, Introductory Topics; Book II, The Contract 
Clause, Ex Post Facto Laws, The First Ten Amendments; Book III, 13th, r4th, and r5th Amendments; 
Book IV, State and National Taxation, Money, the Commerce Clause.) Harvard University Press, 
Cambridge, Mass. 

Constitutional Law, Cases on, American Case-Book Series. By James Parker Hail, late Dean of University of 
Chicago Law School. 1 vol. with 1926 Supplement, 1910 pages, buckram binding, price $6.50. West 
Publishing Co., St. Paul, Minn. 

Constitutiona! Law, Cases on. National Case-Book Series. By Dr. Lawrence B. Evans, Counsel to the Bra- 
zilian Embassy, Washington. Second Edition, 1925. 1382 pages, price $5.50, cloth binding. Callaghan & 
Company, Chicago, Illinois. 

Constitutional Law, Cases on. National Case-Book Series. By Oliver P. Field, Professor of Political Science, 
University of Minnesota. 1114 pages, 1 volume, price $5.00, cloth binding. Callaghan & Company, 


Chicago, Illinois. 
Contracts, A Selection of Cases on the Law of. Designed to furnish the student with a collection of cases 
developing the fundamental principles involved in the formation, performance and discharge of simple 


contracts and contracts under seal. By Judge William A. Keener, late Dean of Columbia University 
School of Law. Second Edition. Revised, reduced in size and brought to date, by I. Maurice Wormser, 
Professor of Law, Fordham University and John T. Loughran, Lecturer, Fordham University. One 
volume, 1200 pages, bound in limp leather, $6.50. Publishers, Baker, Voorhis & Co., New York. 

Contracts, Cases on the Law of, American Case-Book Series. By Arthur L. Corbin, Professor of Law in Yale 
University. 1538 pp., 1 vol., price $6.50, buckram binding. West Publishing Company, St. Paul, Minn. 

Contracts, Cases on the Law of. National Case-Book Series. By George P. Costigan, Jr., Professor of Law in 
the University of California. 1489 pages, 1 vol., price $6.50, cloth binding. Callaghan & Company, Chi- 
cago, Illinois. 

Conveyances, Cases on. By Joseph Warren, Bussey Professor of Law in Harvard University. 804 pages. 
Accretion, Lapse of Time, Forms of Conveyances, Boundaries, Estates, Landlord and Tenant, Joint 
Ownership, Easements, Covenants for Title, Sealing and Delivery, Registration, Estoppel, Abstract of 


Title. $5.00 met. 
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Corporations, Cases on. By Edward H. Warren, Weld Professor of Law in Harvard University. Second 
Edition. Used in forty law schools. 1oos pp. with an appendix of Corporate Forms. $6.75 net. Amee . 
Brothers, 21 Brattle St., Cambridge, Mass. 

Corporations, Municipal, Cases on the Law of. By Joseph Henry Beale, Royall Professor of Law in Harvard 
University. 8vo, cloth, pp. 685, $4.00. Harvard University Press, Cambridge, Mass. 

Corporations, Municipal, Cases on the Law of. By John E. Macy, of the Faculty of Boston University Law 
School. The most comprehensive case-book on this subject. Second Edition, 1 vol., pp. xiv, 503; 177 
cases, 8vo, buckram, $6.00 met. Little, Brown, & Co., Boston, Mass. 

Corporations, Municipal, Cases on the Law of. National Case-Book Series. By Charles W. Tooke, New York 
University Law School, 1926 Edition. 1300 pages, 1 vol., price $6.50, buckram binding. Callaghan 
& Company, Chicago, Illinois. 

Corporations, Private, Cases on the Law of. By Daniel Frederick Burnett, Professor of Law in New York 
University. 1 vol., 8vo, buckram, $6.00 net. Little, Brown, & Co., Boston, Mass. 

Corporations, Private, Cases on, American Case-Book Series. By H. S. Richards, late Dean of the University 
of Wisconsin Law School. Second Edition. 1018 pages, 1 vol., price $6.00, buckram binding. West 


; Publishing Co., St. Paul, Minn. 
Criminal Law, Cases on. By Joseph Henry Beale, Royall Professor of Law in Harvard University. Fourth 
y Edition. 8vo, cloth, pp. xvi + 1145, $6.00. Harvard University Press, Cambridge, Mass. 
“ Criminal Law, Cases on, American Case-Book Series. By William E. Mikell, Professor of Law, University of 
vs Pennsylvania Law School. Second Edition, 825 pp., 1 vol., price $5.00, buckram binding. Together with 
we abridged edition of Mikell’s Cases on Criminal Procedure, both books bound in one volume, $5.50. West 
= Publishing Co., St. Paul, Minn. 
ef Criminal Procedure, Cases on, American Case-ook Series. By William E. Mikell, Professor of Law, Uni- 
y» versity of Pennsylvania Law School. 427 pp., 1 vol., price $4.50, buckram binding. Abridged edition 
3 of Mikell’s Cases on Criminal Procedure, 180 pages, $2.00. West Publishing Co., St. Paul, Minn. 
7 Damages, Cases on, American Case-Book Series. By Judson A. Crane, Professor of Law, University of F 
Pittsburgh. 508 pages, 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 
: Damages, Cases on the Law of. By Joseph H. Beale, Professor of Law, Harvard University. Third Edition, 
re Pp. xvi, 624; 224 cases, crown 8vo, buckram, $6.00 net. Little, Brown, & Co., Publishers, Boston, Mass. 
7” Damages, Caseson. National Case-Book Series. By Ralph S. Bauer, Professor of Law, DePaul University. 763 
“ pages, 1 vol., price $5.00, cloth binding. Published by Callaghan & Company, Chicago, Illinois, in 1923. 
* 7 Domestic Relations, Cases on, American Case-Book Series. By Joseph W. Madden, Professor of Law, Uni- 
si versity of Pittsburgh. 750 pages, 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, 
Minn. 
ond Domestic Relations, Cases on. National Case-Book Series. By William E. McCurdy, Professor of Law in the 
6% Harvard Law School. 1267 pages, 2 volume, price $6.50, cloth binding. Callaghan & Company, Chicago, 
Illinois. 
yard Domestic Relations and the Law of Persons, Cases on. Third Edition, Enlarged (1920). By Edwin H. 
aes Woodruff, Professor of Law at Cornell University. Publishers, Baker, Voorhis & Co., New York. 8vo. 
ints; Price, law canvas, $5.00 net. 
ress, Equitable Relief Against Defamation and Injuries to Personality, Cases on. By Dean Roscoe Pound, Carter 
of Professor of Jurisprudence in Harvard University. Revised edition by Zechariah Chafee, Jr., Professor of Law in 
ty Harvard University. Published by the Editor, Z. Chafee, Jr., Langdell Hall, Cambridge, Mass. 
West Equitable Relief against Torts, Cases on. By Zechariah Chafee, Jr., Professor of Law in Harvard University. 
Published in 1924. 530 pp., 1 vol., price $4.50. For sale by Callaghan & Company, Chicago, Illinois. 
Bra- Equity, Cases on, American Case-Book Series. By Walter Wheeler Cook, Professor of Law, Johns Hopkins 
an & University. Three volumes, Vol. I, 821 pages, price $5.50, buckram binding. Vol. II, 854 pages, price 
$5.50, buckram binding. Vol. III, 1067 pages, price $6.00, buckram binding. West Publishing Company, 
ence, St. Paul, Minn. 
pany, Equity, Cases on, American Case-Book Series. By Walter Wheeler Cook, Professor of Law, Johns Hopkins 
cases — One-vol. edition, 1198 pages, buckram binding, price $6.00. West Publishing Co., St. Paul, 
inn. 
—_ Equity Jurisdiction, A Brief Survey of. Second Edition, Enlarged. By C. C. Langdell, LL.D., late Dean 
wae of the Harvard Law School. Being a collection of seventeen articles published in the Harvard Law Review, ' 
oan containing Index and Table of Cases. Price, buckram, $5.00. Cloth cut flush. The Harvard Law Review 
Association, Cambridge, Mass. 
a Yale Equity Jurisdiction, Cases in. By James Barr Ames, late Dean of the Harvard Law School. Vol. I, Parts I-VI, 
sine 8vo, cloth cut flush, pp. ix + 665, $4.25. Vol. Ia (first three chapters only) 8vo, cloth cut flush, pp. ix + 
a in 450, $3.00. Vol. II, Parts I-III, 8vo, cloth cut flush, pp. vii + 312, $2.00. Harvard University Press, 
Chi- Cambridge, Mass. 
> Equity Pleading, Collection of Caseson. National Case-Book Series. By Edward W. Hinton, Professor of Law, 
ot. University of Chicago, 1927 Edition. 427 pages, 1 vol., price $4.25, cloth binding. Callaghan & Company, 
Chicago, Illinois. 
tract of 
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Evidence at the Common Law, a Selection of C-s2s on. By James Bradley Thayer, late Weld Professor of 
) Law in Harvard University. Revised edition, 1925, by John McArthur Maguire, Professor of Law in Har- 
vard University. 8vo, cloth, pp. xv + 1033, $7.50. Harvard University Press, Cambridge, Mass. 

Evidence, Cases on. Taken exclusively from the New York Court of Appeals Reports, but citing thousands 
of cases from all other American and English jurisdictions. By Professor John T. Loughran and John S. 
Roberts of the Fordham University School of Law. One volume, price $7.00. Baker, Voorhis & Co., 
New York. 

Evidence, Cases on the Law of, American Case-Book Gesten. By Edward W. Hinton, Professor of Law in the 
University of Chicago. 1120 pp., 1 vol., price $6.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Evidence, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. 
Second Edition, pp. xxxii, 1383; 608 cases, 8vo. Printed on thin paper. Buckram, $6.50 met. Little, 
Brown, & Co., Publishers, Boston, Mass. 

Federal Jurisdiction and Procedure, Cases on, American Case-Book Series. By Harold R. Medina, Associate 
Professor of Law, Columbia University. 684 pages, 1 vol., buckram binding, price $5.00. West Pub- 
lishing Co., St. Paul, Minn. 

Federal Procedure, Cases on. By Carl Wheaton, Professor of Law, 758 pages, 1 vol., price $5.50, cloth bind- 
ing. Callaghan & Company, Chicago, Illinois. 

Future Interests, Cases on, American Case-Book Series. By Albert M. Kales, late of the Chicago Bar. 729 
pages, 1 vol., price $5.00, buckram binding. This volume is Volume IV of a five-volume case-book on 
Property. West Publishing Company, St. Paul, Minn. 

Future Interests, Cases on, American Case-Book Series. By Richard R. Powell, Professor of Law, Columbia 
University, assisted by Lewis M. Simes, Professor of Law, Ohio State University. 968 pages, 1 vol., 
price $6.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Insurance, Cases on, American Case-Book Series. By William R. Vance, Professor of Law, Yale University 
Law School. 765 pages, 1 volume, price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Insurance, Cases on the Law of. By Edwin H. Woodruff, Professor of Law at Cornell University. Publishers, 
Baker, Voorhis & Co., New York. Second Edition. 1 vol., 8vo, bound flexibly, $5.50 met. In use at 
Cornell, New York University, University of Missouri, Iowa State University, Fordham University Law 
School, and other law schools. 

Insurance (Marine, Fire, and Life), Cases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus 
in Harvard University. 8vo, cloth, pp. xiv + 1197, in two parts (not sold separately), $6.00. Harvard 
University Press, Cambridge, Mass. 

International Law, Cases on, American Case-Book Series. By Manley O. Hudson, Professor of Law, Harvard 
University. 1538 pages, 1 vol., price $6.50. West Publishing Company, St. Paul, Minnesota. 

International Law, Cases on, American Case-Book Series. By James Brown Scott, Lecturer on International 
Law in the School of Foreign Service, Georgetown University. 1196 pages, 1 vol., price $6.00. West 
Publishing Co., St. Paul, Minn. 

International Law, Leading Cases on. National Case-Book Series. By Dr. Lawrence B. Evans, Counsel to the 
ijrazilian Embassy, Washington. Second Edition, 1922. 849 pages. Price $5.25, cloth binding. Cal- 
laghan & Company, Chicago, Illinois. 

Interstate Commerce, Cases on. By Felix Frankfurter, Byrne Professor of Administrative Law in Harvard 
University. Second Edition, 8vo, cloth, pp. xii + 984,$7.00. Harvard University Press, Cambridge, Mass. 

Labor Law, Cases on. By Francis Bowes Sayre, Professor of Law in Harvard University. Second impression, 
8vo, cloth, $5.00. Harvard University Press, Cambridge, Mass. 

Legal Ethics, Cases and Other Authorities on, American Case-Book Series. By George P. Costigan, Jr., 
University of California School of J urisprudence. 616 pp., 1 volume, price $5.00, buckram binding. West 
Publishing Company, St. Paul, Minn. 

Legal Liability, Cases on. By Joseph Henry Beale, Royall Professor of Law in Harvard University. Second 
Edition, 8vo, cloth, pp. xii + 883, $4.00. Harvard University Press, Cambridge, Mass. 

Mortgage, Select Cases and Other Authorities on the Law of. By I. Maurice Wormser, Professor of Law at 
Fordham University. Bound flexibly, price $6.50. Publishers, Baker, Yoorhis & Co., New York. 

Mortgages, Cases on, American Case-Book Series. By James L. Parks, Dean and Professor of Law, University 
of Missouri. 1 vol., buckram binding, 600 pages, price $5.00. West Publishing Co., St. Paul, Minn. 

Mortgages, Cases on. By Morton C. Campbell, Professor of Law in Harvard University. Published in 1926. 
640 pages, $5.50. Amee Bros., 21 Brattle St., Cambridge, Mass. 

Negotiable Instruments — Cases, Statutes, and Authorities. Edited by Ernest W. Huffcut, late Professor 
of Law at Cornell University. Second Edition, Revised and Enlarged by Frederick D. Colson, of the 
New York Bar. 1 vol., 8vo, pp. xvi, 900, law canvas, $5.00 met. Publishers, Baker, Voorhis & Co., New 

York. 

Oil and Gas, Cases on, American Case-Book Series. By Victor H. Kulp, Professor of Law, University of 
Oklahoma. 531 pp., 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Partnership, Cases on, American Case-Book Series. By Eugene A. Gilmore, formerly Professor of Law, Uni- 

versity of Wisconsin. 638 pp., with Supplement by William E. Britton, Professor of Law, University of 

Illinois, 162 pp., 1 vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 
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Partnership, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of the Harvard 
Law School §8vo, cloth, pp. viii + 622, $5.00. Harvard University Press, Cambridge, Mass. “ 

Partnersti:,, Caseson. National Case-Book Series. By Floyd R. Mechem, Professor of Law in the University of 

Chicago. Fourth Edition, 1924. 1051 pages, 1 vol.. price $5.50, cloth binding. Callaghan & Company, 
Chicago, Illinois. 

Partnership, Selected Cases on the Law of, Including Limited Partnership. By Francis M. Burdick, Dwight 
Professor of Law, Columbia University School of Law; pp. xi, 691; 286 cases, 8vo, buckram, $6.00 net. 
Little, Brown, & Co., Publishers, Boston, Mass. 

Property, Cases on, American Case-Book Series. By Harry A. Bigelow, Dean of the University of 
Chicago Law School. 404 pp., 1 vol., price $4.00, buckram binding. This volume is Volume I of a five- 
volume case-book on Property. West Publishing Company, St. Paul, Minn. 

Pleading at Common Law, Cases on. With Notes and Citations. By James Barr Ames, late Dean of Har- 
vard Law School. Second Edition. Parts I-IV, in one volume. Paper, pp. 349, $2.00. Harvard Univer- 
sity Press, Cambridge, Mass. 

Pleading at Common Law, Cases on, American Case-Book Series. By Clarke B. Whittier, Professor of Law, 
Leland Stanford Junior University and Edmund M. Morgan, Professor of Law, Harvard Law School. 672 
pages, 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Pleading, Cases on Common Law. National Case-Book Series. By Edson R. Sunderland, Professor of Law, 
University of Michigan. 840 pages, 1 vol., price $4.50, cloth binding. Callaghan & Company, Chicago, 
Illinois. 

Pleading, Cases on Common Law. National Case-Book Series. By W. W. Cook, Johns Hopkins University, 
and Edward W. Hinton, University of Chicago. 574 pages, 1 vol., $4.50, cloth binding. Published by 
Callaghan & Company, Chicago, Illinois, in 1923. 

Pleading and Practice, N. Y. Leading Cases on. Covering all the important steps in a civil action including 
Jurisdiction of Various Courts, Commencement of the Action, Formulation of the Cause of Action, The 
Formation of Issues, The Preparation for Trial, The Preliminaries to Trial, The Trial Itself, The Judg- 
ment and Its Enforcement, Arbitration and Other Special Proceedings. Second Edition. By Jay Leo 
Rothschild, A.M., LL.B., Professor of Law, Brooklyn Law School, St. Lawrence University, one volume, 
price $10.00. Baker, Voorhis & Co., New York. 

Property, Cases on the Law of, American Case-Book Series. Five volumes as follows: Vol. I. Personal 
Property, by Harry A. Bigelow, of the University of Chicago Law School. Vol. II. Rights in Lands, 
by Harry A. Bigelow. Vol. III. Titles to Real Property, by Ralph W. Aigler, of the University of Michi- 
gan Law School. Vol. IV. Future Interests, by Albert M. Kales, late of the Chicago Bar. Vol. V. Wills, 
Descent and Administration, by George P. Costigan, Jr., of the University of California. West Pub- 
lishing Company, St. Paul, Minn. 

Property, Cases on. By Edward H. Warren, Weld Professor of Law in Harvard University. Intended for 
the use of first-year students. Used in fifty law schools. 856 pp., $6.00 met. Amee Brothers, 21 Brattle 
St., Cambridge, Mass. 

Public Service, Common Carriers and Innkeepers, Cases on. By Charles K. Burdick, Professor of Law in 
Cornell University. Second Edition, pp. xxii, 724; 210 cases, 8vo, buckram, $6.50 met. Little, Brown, 
& Co., Publishers, Boston, Mass. 

Public Service Companies, Cases on. By Bruce Wyman, late Professor of Law in Harvard University. Third 
Edition. 8vo, cloth, pp. x + 615, $4.00; sold with Beale’s Cases on Carriers, $3.00. Harvard University 
Press, Cambridge, Mass. 

Public Utilities, Cases on. National Case-Book Series. By G. H. Robinson, Professor of Law in Cornell Uni- 
versity Law School. 1ooo pages, 1 volume, price $6.00. Callaghan & Company, Chicago, Illinois. 

Public Utilities, Cases on, American Case-Book Series. By Young B. Smith, Dean and Professor of Law, 
Columbia University, and Noel T. Dowling, Professor of Law, Columbia University, with a chapter on Rates 
by Robert L. Hale, Lecturer on Legal Economics, Columbia University. 1 vol., 1258 pages, buckram bind- 
ing, price $6.00. West Publishing Co., St. Paul, Minn. 

Quasi-Contract, Cases on, American Case-Book Series. By Edward S. Thurston, Professor of Law, Harvard 
University. 625 pages, 1 volume, price $5.00, buckram binding. West Publishing Company, St. Paul, 
Minn. 

Real Property, Cases on. National Case-Book Series. By Joseph D. Sullivan, Professor of Law, Georgetown 
University. 1096 pages, 1 vol., price $6.00. Published by Callaghan & Company, Chicago, Illinois, in 1921. 

Real Property, Selected Cases on the Law of Property in Land. Containing a classified selection of cases 
on the topics usually taught in law schools in the course on ‘‘ Real Property.”” By William A. Finch, Pro- 
fessor of Law at Cornell University. Second Edition, with Supplementary Cases and Notes. 1 vol., 8vo, 
pp. 387, law canvas, $5.00 met. Publishers, Baker, Voorhis & Co., New York. 

Rights in Lands, Cases on, American Case-Book Series. By Harry A. Bigelow, Dean of the University of 
Chicago Law School. 827 pp., 1 vol., price $5.50, buckram binding. This volume is Volume II of a 

five-volume case-book on Property. West Publishing Company, St. Paul, Minn. 

Sales, Cases on. By Samuel Williston, Dane Professor of Law in Harvard University. Third Edition, 8vo, 
cloth, pp. viii + 1196, $6.00. Harvard University Press, Cambridge, Mass. 


Please mention THe Review when dealing with our Advertisers. 


x 


| 
t 
y 
5. 
or 
ne 
of 
ni- 
of 


ADVERTISEMENTS 


Sales, Cases on, American Case-Book Series. By Frederic C. Woodward, Professor of Law, University of 
Chicago. Second Edition. 873 pages, 1 vol., price $5.50, buckram binding. West Publishing Co., St. Paul, 
Minn. 

Sales, Cases and Materials on. National Case-Book Series. By Karl N. Llewellyn, Professor of Law, Colum- 
bia University. 1116 pages, 1 volume, price $9.00, cloth binding. Callaghan & Company, Chicago, Illinois. 

Sales, Selected Cases on. By Francis M. Burdick, Dwight Professor of Law in Columbia University School 
of Law. Second Edition, pp. xiii, 792; 330 cases, 8vo, buckram, $6.00 net. Little, Brown, & Co., Pub- 
lishers, Boston, Mass. 

Suretyship, Cases on. National Case-Book Series. By Herschel W. Arant, Dean and Professor of Law in the 
Ohio State University Law School. 1088 pages, 1 volume, price $6.50. Callaghan & Company, Chicago, 
Illinois. 

Suretyship, Cases on, American Case-Book Series. By Stephen I. Langmaid, acting Professor of Law, Uni- 
versity of Chicago. 622 pages, 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Suretyship, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of the Harvard 
Law School. 8vo, cloth. Parts I-IV, pp. 652, $4.75. Harvard University Press, Cambridge, Mass. 

Taxation, Cases on. By Joseph Henry Beale, Royall Professor of Law in Harvard University. 1927 Edition, 
8vo, cloth, pp. viii + 470, $4.00. Harvard University Press, Cambridge, Mass. 

Taxation, Cases on. National Case-Book Series. By Henry Rottschaefer, Professor of Law, University of 
Minnesota. 619 pages, 1 vol., price $6.00, cloth binding. Published in 1929 by Callaghan & Company, 
Chicago, Illinois. 

Titles, Cases on, American Case-Book Series. By Ralph W. Aigler, Professor of Law in the University of 
Michigan. 953 pages, 1 volume, price $5.50, buckram binding. This volume is Volume III of a five-volume 
case-book on Property. West Publishing Company, St. Paul, Minn. 

Torts, A Selection of Cases on the Law of. By James Barr Ames and Jeremiah Smith. Vol. I with Notes 
and Citations, by Ames. Third Edition. 8vo, cloth, pp. xiv + 910. Vol. II, by Smith. Second Edi- 
tion, 8vo, cloth, pp. x + 731, $6.00 for the two volumes. 

Torts, A Selection of Cases on the Lawof. By James Barr Ames and Jeremiah Smith, revised by Dean Roscoe 
Pound, Carter Professor of Jurisprudence, and newly edited, 1920, by Joseph Henry Beale, Royall Pro- 
fessor of Law in Harvard University. Bound in two volumes, 8vo, cloth, xiv, 1493 pages, $8.00. Not sold 
separately. Harvard University Press, Cambridge, Mass. 

Torts, Cases on. By Frank L. Simpson, of the Faculty of the Boston University School of Law; pp. xv, 709; 
161 cases, 8vo. Buckram, $5.00 net. Little, Brown, & Co., Publishers, Boston, Mass. 

Torts, Cases on. National Case-Book Series. By Lyman P. Wilson, Professor of Law, Cornell University. 
LIII pages, x vol., 1928, $6.50. Callaghan & Company, Chicago, Illinois. 

Torts, Cases on, American Case-Book Series. By C. M. Hepburn, late Professor of Law, University of Indiana. 
1492 pages, r vol., price $6.00, buckram binding. West Publishing Company, St. Paul, Minn. 

Torts, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. An 
entirely new arrangement of this subject. 2 vols., pp. xlviii, 1076, and xxiii, 1045. 8vo. Printed on 
thin paper. Buckram, $11.00 met. Little, Brown, & Co., Publishers, Boston, Mass. 

Trade Regulations, Cases on, American Case-Book Series. By Herman Oliphant, Professor of Law, Johns 
Hopkins University. 1099 pages, one volume, price $5.50, buckram binding. West Publishing Company, 
St. Paul, Minn. 

Trial Practice, Cases on, American Case-Book Series. By James P. McBaine, Professor of Law, University of 
California. 1 vol., 1061 pages, buckram binding, price $6.00. West Publishing Company, St. Paul, Minn. 

Trial Practice, Caseson. National Case-Book Series. By Edson R. Sunderland, Professor of Law, University 
of Michigan. Second Edition, 1924, 705 pages, price $5 50. Callaghan & Company, Chicago, Illinois. 

Trusts, Cases on, American Case-Book Series. By George P. Costigan, Jr., Professor of Law, University of 
California. 1039 pages, 1 vol., price $5.50, buckram binding. West Publishing Company, St. Paul, Minn. 

Trusts, Cases on. By Austin Wakeman Scott, Story Professor of Law in Harvard University; pp. xiii, 842. 
Price, $6.00 met, buckram. Published in 1919, by the Editor, A. W. Scott, Langdell Hall, Cambridge, 
Mass. In use in sixty law schools. 

Trusts and Powers — A Selection of Cases and Statutes. Perpetuities, accumulations and charitable uses 
in New York, selected and arranged by George F. Canfield, Professor of Law in Columbia University. 
Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xx, 868. Price $6.00 met, law canvas. In 
use as a text-book at Columbia University. 

Wills and Administration, Cases on. By Joseph Warren, Bussey Professor of Law in Harvard University. 
Published in 1917, by the Editor. 1 vol., pp. xiii, 879, with an appendix of selected Probate Forms. 
Cloth, $5.00 net. 

Wills, Descent, and Administration, Cases on, American Case-Book Series. By George P. Costigan, Jr., Pro- 
fessor of Law, University of California. Second Edition, 888 pages, 1 vol., price $5.50, buckram binding. 
This volume is Volume V of a five-volume case-book on Property. West Publishing Company, St. Paul, 
Minn. 
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ADVERTISEMENTS 


LAW SCHOOL 


HARVARD UNIVERSITY 


TERMS OF ADMISSION 
The following men will be admitted: 


1. Graduates of colleges of high grade presenting 
approved college records. 


2. Graduates of other colleges of approved standing 
who ranked in the first quarter of the class during the 
senior year. 


No student will be registered before July 1, 1930, 
but as the number of those seeking admission much 
exceeds the number that can be admitted, applica- 
tions with transcripts of college records should be sent 
for approval to the Secretary prior to July rsth. Rec- 
ords complete to the second half of the senior year 
will be accepted until July tst. 


FOR FURTHER INFORMATION APPLY TO 


THE SECRETARY 
Harvard Law School 


CAMBRIDGE, MASS. 


Please mention Tue Review when dealing with our Advertisers. 
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ADVERTISEMENTS 


Recent Editions by Recognized Authorities 


WILLOUGHBY 
ON THE 


CONSTITUTION OF THE UNITED STATES 


SECOND EDITION 


REVISED AND ENLARGED BY 


WESTEL WOODBURY WILLOUGHBY 
Professor of Political Science, Johns Hopkins University. 


In Three Large Volumes - - - - - - 


THE TRANSFER OF STOCK | SOME MODERN TENDEN- 
By CIES IN THE LAW 


FRANCIS T. CHRISTY By 
of the New York Bar SAMUEL WILLISTON 


RECOMMENDED BY THE NEw Dane Professor of Law 
York Stock TRANSFER Harvard University 
ASSOCIATION 


Price $15.00 


In one volume Price $1.50 


WALKER 


In one volume 


THE RIGHTS OF MINORITY 


STOCKHOLDERS AND RAIL- ON 
WAY SECURITY HOLDERS PATENTS 
Second Edition Sixth Edition 
REVISED AND ENLARGED By REVISED AND ENLARGED By 
RICHARD SELDEN HARVEY JOHN L. LOTSCH 
Professor of Federal Legislation of the New York Bar 


Georgetown University Law School 
In one volume 


Price $7.50 | Intwolarge volumes Price $25.00 


WORMSER ON DISREGARD OF CORPORATE FICTION __. $2.50 
ates GEORGE A. —. Surrogate of Westchester County, N. Y., in 
s recent opinion construing the will of Jesse Winburn, dec’d, had occasion 
to discuss the doctrine of corporate entity and personality, and in doing so 
referred to Wormser on the Disregard of the Corporate Fiction as follows: 
‘* The cases are fully collated and written upon in the very valuable book on 
‘The Disregard of the Corporate Fiction’ by Professor I. Maurice Wormser 
of the New York Bar, at pp. 17-20.” 


BAKER, VOORHIS & CO., 


119 Fulton St., New York, N. Y. 


Please mention Tam Review when dealing with our Advertisers. 


“hd Price $36.00 


ADVERTISEMENTS 


Bank of New Dork & Trust Co. 


Edwin G. Merrill - Harvard ’95 - President 


CONSOLIDATION OF 
THE BANK OF NEW YORK 

Organized in 1784 by Alexander Hamilton 


NEW YORK LIFE INSURANCE 


AND TRUST COMPANY 
Chartered in 1830 


Our facilities, created and 


administered in accordance 


| 
| 


with long and honorable tra- 


ditions and experience, pro- 
vide every banking and trust 
service which may be re- 
quired by commerce and in- 
dustry or by the individual. 


48 WALL STREET, NEW YORK 
Capital, Surplus and Undivided Profits $20,000,000 


Please mention THs Review when dealing with our Advertisers. 
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ADVERTISEMENTS 


Portraits of Famous Statesmen, Jurists, Soldiers and 
Men of Letters. 
Bones Etchings by Masters of the Art. 
Harvarp Men: 
©) CHARLES W. ELIOT 
7 CHRISTOPHER C. LANGDELL 
|| JOHN CHIPMAN GRAY 
| JAMES B: THAYER 
NATHANIEL S. SHALER 
i SAMUEL WILLISTON 
JOSEPH H. BEALE 
ROSCOE POUND 
JOHN H. WIGMORE 
OLIVER W. HOLMES 
i Of the U. S. Supreme Court. 


PuBLIsHED AT Princeton, NEw JERSEY 
ROSCOE POUND By CHARLES BARMORE 


Dean of Harvard Law School 


One bundred and fifty subjects Catalogue sent upon request. 


Municipal Railroad 
Industrial BON DS Public Utility 
Lee, Higginson & Co. 


70 Federal Street, Boston, 8 
HIGGINSON & CO., 80, Lombard Street, London, E. C., 3 


NEW YORK CHICAGO 


COMMERCIAL DEPT. SAVINGS DEPT. 


Cambridge Trust Company 


HARVARD SQUARE 
DEPOSITS $7,000,000 


Safe Deposit Boxes for rent Storage for Valuables 


Please mention Taz Review when dealing with our Advertisers. 
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ADVERTISEMENTS 


FRANK BROTHERS 


fifth Avenue Boot Shop 
Between 47th and 48th Streets, New York, 


Permanent Exhibit Shop Custom Tailoring 
Abbott Building, Cambridge Ready-to-wear Clothes 


Imported Accessories 
MISS A. I. DARLING PROMPT ATTENTION GIVEN MAIL ORDERS 


CTppewriting, Multigraphing LAN G ROCK 
LEGAL BRIEF AND NOTE 
WORK A SPECIALITY 
Accurate and Neat work. Quick service YALE—PRINCETON—WILLIAMS—BROWN 


ANDOVER—EXETER—LAWRENCEVILLE 
1384 Mass. AVENUE. Rooms 4-5-12 a 


HARVARD SQUARE 
Telephone, University 8750 184 Broadway, New York City 


A Brief Survey of 


EQUITY JURISDICTION BILLINGS | 


By C. C. LAaNcpELL 


Late Professor in the Harvard Law School. & STOVER 


A collection of his valuable articles 
which have appeared in the Har- 


Apothecaries 


THE HARVARD LAW REVIEW 
ASSOCIATION 1360 Massachusetts Avenue 


PICTURES .*. FRAMING .*. ART NOVELTIES 
SPECIAL RATES IN FRAMING 
Portraits of American and English Jurists, Statesmen, and Famous Men 
Signed Etchings of Yard and Johnston Gate 
10% discount on Photographs of Law School (any size) 
Pictures and Framing —— House Pictures in Color. Pictures of 


J. F. OLSSON & CO., GALLERY, ART DEALERS 


43 Bratrie Street, Camsrivce, (Near Posr Orrice) 
Mention this magazine when ordering and ask for discount. 


Please mention Tus Review when dealing with our Advertisers. 
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ADVERTISEMENTS 


STATIONERY 
needs no tongue 


to tell about you. Its texture, its quality, 


its appearance—the very crispy crackle the 


envelope gives as it is opened —are eloquent 


to eye and ear and finger tips. 
Old Hampshire Stationery is eloquent in 
just this way—it tells volumes about you, 


about your good taste and good judgment. 


Stationery 


HAMPSHIRE PAPER COMPANY 
Fine Stationery Department 
SQUTH HADLEY FALLS, MASS. 


Please mention Tus Review when dealing with our Advertisers. 
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ADVERTISEMENTS 


A New Work of the Greatest Value to 


American Universities and Libraries 


THE COMPLETE 
STATUTES OF ENGLAND 


CLASSIFIED AND ANNOTATED 
in continuation of 
HALSBURY’S LAWS OF ENGLAND 
and for ready reference entitled: 


‘‘Halsbury’s Statutes of England” 


IN TWENTY VOLUMES 
AND ALWAYS KEPT UP TO DATE 


From this new work any lawyer will be able to read off the | 
Statute or section of any Statute exactly as it is in force 


today. The work is copiously annotated and every subject 
covered by English Law is dealt with. 


Volumes 1 to 15 Ready for Immediate Delivery. 
Volumes 16 to 20 to be issued by Midsummer, 1930. 


Index and Chronological Table of Statutes to follow shortly after. 
On thick paper, 40s. per volume. On thin paper, 42s. per volume. 
Specimen Page Prospectus on application. 


BUTTERWORTH & CO., Bell Yard, Temple Bar, 


(PUBLISHERS), LTD. 


LONDON, W.C.2., ENGLAND 


Please mention Tas Review when dealing with our Advertisers. 
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ADVERTISEMENTS 


DELAWARE CORPORATIONS 


ORGANIZED REPRESENTED 


Assistance to Lawyers in Organization — Registration in Other States 


“DIGEST” OF LAW, including 1929 amendments, AND FORMS. 
Also Pamphlet on “STOCK WITHOUT PAR VALUE UNDER 


DELAWARE LAW,” sent to lawyers on request. 


NEW EDITION. 
DELAWARE CORPORATIONS AND RECEIVERSHIPS 


(With 1929 Amendments and Annotations to date) 
By JOSIAH MARVEL 
Text of law, fully annotated, with forms for incorporating. 
Buckram bound 358 pages Price $5.00 Postpaid 


CORPORATION SERVICE COMPANY 


Delaware Trust Building 900 Market St. Wilmington 
WILMINGTON, DELAWARE 


TELEPHONE, KENMORE 1812 


The Tupper 


PORTRAITS OF GENTLEMEN 
BY PHOTOGRAPHY 


FOR THIRTY-EIGHT YEARS THE NAME OF TUPPER 
HAS BEEN ASSOCIATED WITH THE LAW SCHOOL 


Sittings in the evening by appointment 
Special Rates for Law Men 


1070 BOYLSTON ST. BOSTON 


Please mention THs Revisw when dealing with our Advertisers. 
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ADVERTISEMENTS 


ESTABLISHED 1616 


SCLOTHINGS 
Furnishing Goods, 
MADISON AVENUE STREGT 


Serges, Flannels 
Homespuns 
Straw Hats 

Send for Illustrated General 


Catalogue 


BRANCH STORES 


BOSTON 
NEWBURY CORNER OF BERKELEY STREET 


CYRUS BREWER & CO. 
Every Known Kind of 


INSURANCE 


44 KILBY STREET BOSTON, MASS. 


ARTHUR K. POPE STEPHEN J. HALLAHAN 
FRANCIS S. SNOW HOLTEN B. PERKINS 


SELECTED ESSAYS ON THE LAW OF TORTS 


A collection of notable articles, reprinted from 
the Harvard Law Review 


Cloth binding - - - - - - Price delivere2 $4.50 
HARVARD LAW REVIEW ASSOCIATION, Cambridge, Mass. 


CTA hitefield Ball Cafe 
WE CATER ESPECIALLY TO LAW STUDENTS 
A Trial of the Cafe will Surprise, Interest, and PLEASE YOU! 


Discount Tickets - - - - - Special Weekly Rates 
19 GARDEN STREET, CAMBRIDGE, MASS. 


Please mention THz Review when dealing with our Advertisers. 
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Hope Facts 


The Frank Shepard Company 
76-88 Lafayette Street 
New York 


However gratifying it may seem to the 
lawyer, hope is a perilous basis on 
which to rely. 


The most successful and exacting attor- 
neys do not rely on hope. 


They look instead for those essential 
facts which may serve as trustworthy 
guides in determining the value of the 
case or statute on which they intend to 


rely. 


Shepard's Citations, the national ser- 
vice, provides these facts as passed 
upon by the state or federal courts and 
legislative bodies indicating the pres- 
ent day value of any case or statutory 
enactment and its application to the 
state of facts under consideration. 


% 


TS 


CANADIAN BAR REVIEW 


The Offictal Journal of the 
Canadian Bar Association 


Published Monthly except July and August 
ANNUAL SUBSCRIPTION $5.00 


Vol. VIII. No. 1. - - - January, 1930 
Contains the following Articles: 

Judicial Appointments 

Chila Trespassers 

Uniformity of Legislation 

Dominion Status 

also 7 

Topics of the Month, Book Reviews 
and Discussion and Analysis of 
Recent Cases 


Bound sets - - - $49.00 
Comprising Volumes 1-7 


Published for the Canadian Bar Association by 


THE CARSWELL COMPANY. Limited 
Law Publishers and Importers 
145-149 Adelaide St., West, Toronto, Canada 


Please mention THE with our 
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IMPORTANT NEW ANNOUNCEMENTS | 


JONES’ LEGAL 
ANNOTATED 


Eighth Edition 1929 


Completely Revised and Brought Down-to-Date | 
’ Extended in Scope and Greatly Enlarged 
Over 1,000 Entirely New Forms Added 
Old Forms Revised and Modernized 


2,500 Big Pages—Two Volumes in One—Price, $15.00 


TRUST MORTGAGE 


FORMS 
By CHARLES W. HORR, JR. 
Trust Officer, Fidelity Trust Co., Detroit 
600 Forms and Clauses— 
Saves Time— 
Prevents Mistakes— 


CROSS EXAMINATION 


of WITNESSES 
By ASHER L. CORNELIUS 
Author of “Search and Seizure” 
The Most Comprehensive and Prac- 
tical Work on Cross Examina- 
tion Ever Prepared. 


It discusses the underlying psy- 
chological laws upon which suc- 
cessful cross examinations are 
based, and connects these laws 
with concrete application in 
courts of law. 

Discusses numerous subjects not 
touched upon by other writers. 


Furnishes Suggestions— 
Gives Benefit of Experience of 
Other Lawyers and Trust 

Officers— 

Arranged, Classified and Indexed 
for Easy Reference 
Printed on Bond Paper and 
Bound in a Sturdy Post Binder 


One Volume — Handsomely Price, $15.00 
Bound in Maroon Fabrikoid Supplementary Service 
$5.00 Per Year, $5.00 


EXAMINATION TITLES 


A Practical Manual on the Examination of 
Abstracts to Real Property 
By GEORGE W. THOMPSON 
Author of “Real Property,” “Title to Real Property,” Etc. 
All instruments and transactions affecting the title to real estate are treated, not only with 
respect to their proper exhibition in the chain of title, but particularly with reference to 
their legal effect and operation as muniments of title or encumbrances. Special care has 
been exercised to point out the numerous pitfalls in the chain of title, and to indicate ¢. 


remedy for correcting or curing defects. 
One Volume, Bound in Dupont Maroon Fabrikoid, $5.00 


THE BOBBS-MERRILL COMPANY : Publishers : Indianapolis 
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ADVERTISEMENTS 


BINDING 


of separate volumes 


of the 
HARVARD LAW REVIEW 


in uniform buckram 
with red and black labels 
stamped in gold, on the back. 


$2.50 per volume. 


Postage extra. 


Students may leave their copies at our office 
in June and get their bound volumes when Law 


School reopens. 


THE HARVARD LAW REVIEW 
ASSOCIATION 
GANNETT HOUSE CAMBRIDGE, MASS. 


Please mention THE Revinw when dealing with our Advertisers. 
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ADVERTISEMENTS 


If Its Bankruptcy Law 
See COLLIER 
No use going any further. 


13th Edition 4 Volumes 
Up-to-date with 1930 Supplement - - - $50.00 


WILTSIE on American 


MORTGAGE BANKRUPTCY 
FORECLOSURE REPORTS 
Fourth Edition Report all the Federal Cases 


The Standard Authority on and the important State and 
referees’ decisions months be- 


the enforcement of mort- 

. | fore they appear elsewhere. 
gages fee many Cases are keyed to Collier 
last edition has also been en- | ,,, Bankruptcy, 13th edition. 
larged to include a compre- | Complete service, including 
hensive treatment of mort- | advanced parts and two buck- 


gages in general. ram bound volumes 


2 large vo‘umes $25.00 delivered 


$12.00 per year. 


MATTHEW BENDER & COMPANY 


Incorporated 
Publishers of Bender’s Federal Forms, 2 Volumes, $20.00 
109 State Street 296 Broadway, 
New York City. 


Albany, N. Y. 


Please mention Tuz Review when dealing with our Advertisers. 
xXXV 


¥ 
= 
= 
— 
1 
gs 
4 
‘co 
WwW; 
po 
er. 
(2 


MPALISONS official These: 
figures for the first quarters of 

1930 and 1929 reveal two inter- 

esting facts: (1) Prentice-Fiall 

was the only large ‘company to 


‘companies incorporated. in Dela- 
ware for attorneys, (Other incor: 
Porating companies showed ‘de- 
Creases of from 10. to 50%.) 
(2) Prentice-Hall’s. increase for 
1930 over 1929 ex 


facilites of the. 
a 


» list of any. set 0 
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